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March 28, 2003
George P. Barsness
Hogan & Hartson LLP
Columbia Square /g
555 Thirteenth Street, N.W., s o
Washington, DC 20004-1109 Sontian

Re:  Equity Office Properties Trust gmf f[ %,V <
Incoming letter dated January 17, 2003 A;?}w w5 ﬁj"lgy ZQDQT?
/

Dear Mr. Barsness:

This is in response to your letters dated January 17, 2003, February 10, 2003,
February 25, 2003 and March 4, 2003 concerning the shareholder proposal submitted to
Equity Office by the Service Employees International Union. We also have received
letters from the proponent dated February 11, 2003, February 19, 2003 and February 28,
2003. Our response is attached to the enclosed photocopy of your correspondence. By
doing this, we avoid having to recite or summarize the facts set forth in the
correspondence. Copies of all of the correspondence also will be provided to the
proponent.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding shareholder
proposals.

Sincerely,

Martin P. Dunn
Deputy Director

Enclosures

ce: Steve Abrecht /PROCESSED
Director
SEIU Capital Stewardship Program “\ APR 03 2003
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Attention: Division of Corporation Finance
Office of Chief Counsel

January 17, 2003

Re: Shareholder Proposal of the Service Employees
International Union

Ladies and Gentlemen:

On behalf of our client, Equity Office Properties Trust, a Maryland real
estate investment trust (the “Company”), we are writing, pursuant to Rule 14a-8
under the Securities Exchange Act of 1934, as amended, to respectfully request that
the Staff of the Division of Corporation Finance (the “Staff’) of the Securities and
Exchange Commission (the “Commission”) concur with the Company’s view that, for
the reasons stated below, the shareholder proposal (the “Proposal’) submitted by
the Service Employees International Union (the “Proponent”) may be properly
omitted from the proxy materials (the “Proxy Materials”) to be distributed by the
Company in connection with its 2003 annual meeting of shareholders (the “Annual

Meeting”).

Pursuant to Rule 14a-8()(2), we are enclosing six copies of this letter
and the Proposal with the accompanying supporting statement attached hereto as
Annex A. In accordance with Rule 14a-8()(1), a copy of this submission is being
sent simultaneously to the Proponent. We have been advised by the Company as to
the factual matters set forth herein.
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A. The Proposal
The text of the Proposal is as follows:

“RESOLVED, that shareholders of Equity Office
Properties Trust (“EOPT”) urge the Board of Directors to
implement a comprehensive policy governing related
party transactions that includes the following provisions,
in addition to those in Article IV, section 8(a) of EOPT’s
bylaws (the “Bylaws”):

1. Applies to EOPT senior executives;

2. Clarifies the circumstances under which the
Conflicts Committee (the “Committee”) must approve
transactions (the Bylaw currently requires approval for
transactions obligating EOPT in an amount not greater
than $50,000,000) and the factors relied upon in
determining whether a trustee has a “sufficiently
material interest” in a transaction that his judgment
would likely be impaired in voting on it, as provided in
the Bylaw;

3. Requires annual disclosure 1n a report to
shareholders of the following information regarding each
transaction between EOPT and any senior executive or
trustee:

a. Whether the Committee considered or approved it;

b. Whether the Committee or, if the Commaittee did
not consider the transaction, the Board or EOPT’s
management, determined whether the transaction
involves terms different from those that would
likely be negotiated with clearly independent
parties;

c. The basis on which any determination described in
subpart 3(b) was made; if a fairness opinion or
similar appraisal was relied upon, a brief
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description of the valuation methodology should be
provided;

d. If a transaction involves an ongoing relationship,
whether the Commaittee or any other entity will
periodically review the relationship to determine
whether it is still in the best interest of EOPT and
how often review will occur.”

B. Bases for Excluding the Proposal

For the reasons set forth below, we respectfully request that the Staff
concur with the Company’s view that the Proposal is properly excludable from the
Proxy Materials.

1 The Proposal has been substantially implemented — Rule 14a-8(1)(10)

a. Substantial implementation of “comprehensive policy regarding
related partv transactions” '

The first component of the Proposal urges the Board of Trustees of the
Company (the “Board”) to implement a comprehensive policy governing related
party transactions that applies to trustees and senior executives.

The Board has already adopted such a policy. In September 1998, the
Board of Trustees adopted a comprehensive Compliance Code for Business Conduct
and Ethics (the “Code”) that applies to all trustees, officers and other employees of
the Trust. Among the Standards of Business Conduct and Ethics included in the
Code are provisions dealing with potential conflicts of interest by trustees, officers
and employees of the Trust, including the following:

It is considered to be in conflict with Equity Office’s
interest and this Code:

For an employee [which is defined in the Code to include
officers and trustees] or member of his or her immediate
family to buy, sell or lease any kind of property, facility or
equipment from or to Equity Office . . . without
disclosing and obtaining permission from his or her
immediate supervisor for such conduct.”
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Under the Code, a senior executive would need to obtain the approval
of his or her immediate supervisor before engaging in a covered transaction. With
respect to trustees, from May 1998 when the Conflicts Committee of the Board (the
“Conflicts Committee”) was first established until May 2002, the consideration and
approval of related party transactions with trustees was governed by Article IV,
Section 8 of the Company’s bylaws (the “Former Conflicts Committee Bylaw”), a
copy of which i1s attached as Annex B hereto. In May 2002, consistent with the
approach of the New York Stock Exchange (the “NYSE”) to audit committee
charters, the Company’s bylaws were amended by the Board to delete the Former
Conflicts Committee Bylaw (along with the assigned duties and responsibilities of
other Board committees that were previously contained in the Company’s bylaws)
for the purpose of codifying the duties and responsibilities of each Board committee
in separate committee charters. Concurrently with the May 2002 amendments, the

‘Company re-codified the same authority of the Conflicts Committee that was
contained in the Former Conflicts Committee Bylaw in a Board resolution (the
“Conflicts Committee Resolution”), a copy of which is attached hereto as Annex C.

As reflected in both the Former Conflicts Committee Bylaw and the
Conflicts Committee Resolution, the Conflicts Committee has the power and
authority of the Board to consider and, in each case where the transaction obligates
or is expected to obligate the Company in an amount not greater than $50,000,000,
to approve, in the name and on behalf of the Company, any transaction in which the
Company is or is proposed to be a party, either directly or indirectly, and as to
which any trustee knows at the time of commitment that any of the following
persons or entities either is or is entitled to be a party, whether directly or
indirectly, to the transaction or has a sufficiently material beneficial interest that
the interest might reasonably be expected to exert an influence on the trustee’s
judgment if he were called upon to vote on the transaction: (i) any trustee or any
Related Person (as defined therein) of any trustee; (ii) any person or entity (other
than the Company) of which the trustee or any Related Person of any trustee is the
owner of more than 5% of any class of equity securities or i1s a director, trustee,
general partner, agent, officer or employee; (iii) any person or entity that controls
one or more of the persons specified in clause (ii) or a person or entity that is
controlled by, or is under common control with, one or more of the persons or
entities specified in clause (ii); or (iv) an individual who is a general partner,
principal or employer of the trustee. With respect to related party transactions with
trustees in amounts greater than $50,000,000, under the Former Conflicts
Committee Bylaw and the Conflicts Committee Resolution, the Conflicts Committee
may only consider and make recommendations to the Board with respect to the
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transaction. The disinterested members of the full Board would nonetheless need to
take action with respect to the transaction. Thus, all related party transactions
with trustees covered by the language of the Conflicts Committee Resolution (and
previously the language of the Former Conflicts Committee Bylaw) would be subject
to the approval of the Conflicts Committee or the Board. With respect to
transactions involving an amount not greater than $50,000,000, the Conflicts
Committee can consider and approve the transaction on its own. With respect to
transactions involving an amount greater than $50,000,000, the Conflicts
Committee has the authority only to consider the transaction and make
recommendations to the Board with respect to the transaction.

The Proponent has asked for a shareholder vote urging the Board to
implement a comprehensive related party transactions policy. The Company
believes it already has such a policy in place. In accordance with the requirements
of the Sarbanes-Oxley Act of 2002 and the proposed corporate governance rules of
the NYSE, the Company also is in the process of updating and revising its Code and
Board committee charters and intends to post the revised versions once approved by
the Board on the Company’s web site in mid-February 2003.

For these reasons, the Company believes that the aspect of the
Proposal suggesting that the Company adopt a comprehensive related party
transaction policy has been substantially implemented under Rule 14a-8(1)(10). We
note in this regard that Rule 14a-8(1)(10) permits the omission of a shareholder
proposal if “the company has already implemented the proposal.” The
“substantially implemented” standard replaced the predecessor rule allowing
omission of a proposal that was “moot,” and reflects the Commission’s
interpretation of the predecessor rule that the proposal need not be “fully effected”
by the company to meet the mootness test, so long as it was substantially
implemented. See Commission Release No. 34-30091 (August 16, 1983); Masco
Corp. (March 29, 1999); BankAmerica Corp. (February 10, 1997). In light of these
precedents, the Company believes it already has substantially implemented the
Proposal under Rule 14a-8(1)(10).

The additional provisions suggested by the Proponent in its Proposal
for the Company’s related party transactions policy are addressed in Section 1(b) of
this letter below.

b. Substantial implementation of certain additional related party
provisions suggested in the Proposal

\\\DC - 65972/0006 - 1665935 v6




HOGAN & HARTSON L.Lp

Securities and Exchange Commaission
January 17, 2003
Page 6

The Proponent requests in its Proposal that shareholders urge the
Board to include the following additional provisions in the Company’s related party
transactions policy. First, the policy should apply to “senior executives.” Second,
the policy should clarify (i) the circumstances under which the Conflicts Committee
must approve transactions and (i1) the factors for determining whether a trustee
has a “sufficiently material interest” in a transaction. Third, the policy should
require annual disclosure to shareholders of certain matters relating to each
transaction between the Company and a trustee or senior executive. The Company
believes that these provisions have been substantially implemented under Rule 14a-
8(1)(10), as noted below.

Application of the policy to “senior executives.” As indicated above, the
Code already applies to all officers of the Company. Accordingly, the Company
believes that this portion of the Proposal has been substantially implemented under
Rule 14a-8(1)(10).

Clarification of (i) the circumstances under which the Conflicts
Committee “must approve transactions” and (i1) the factors for determining
“sufficiently material interest” in a transaction. The Proposal requests that the
Board “[c]larif[y] the circumstances under which the Conflicts Committee
must approve transactions ([noting that] the Bylaw [the Proponent is referring to
the Former Conflicts Committee Bylaw with this reference] currently requires
approval for transactions obligating EOPT in an amount not greater than
$50,000,000) . . . [emphasis in Proposal].” The Proponent appears to be
requesting that the Conflicts Committee have the authority to approve transactions
with trustees in amounts greater than $50,000,000. In making this request, the
Proponent appears to believe, incorrectly, that no approval is required for
transactions involving amounts greater than $50,000,000. In contrast, the Conflicts
Committee Resolution (and the Former Conflicts Committee Bylaws) prohibits the
Conflicts Committee from approving a covered related party transaction with a
trustee in an amount greater than $50,000,000 (but grants the Conflicts Committee
the authority to consider and recommend the transaction to the Board). However,
the disinterested members of the Board would still need to approve the transaction.
In this regard, all covered related party transactions with a trustee would be
subject to the approval of the Board or by the Conflicts Committee. With respect to
transactions involving an amount not greater than $50,000,000, the Conflicts
Committee can approve the related party transaction on its own. With respect to
transactions involving an amount greater than $50,000,000, the Conflicts
Committee can only consider the transaction and make a recommendation to the
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Board. (The reason for the $50,000,000 transaction threshold is that the Board

believes that transactions above that amount should be approved by disinterested
trustees of the full Board, with the Conflicts Committee only having the delegated
authority to approve on its own transactions in an amount of $50,000,000 or less.)

The authority of the Conflicts Committee is already clear from the
Conflicts Committee Resolution. Accordingly, the Company believes that this aspect
of the Proposal has been substantially implemented under Rule 14a-8(1)(10).

The Proposal further requests that the Board “[c]larify[y] . . . the
factors relied upon in determining whether a trustee has a ‘sufficiently material
interest’ in a transaction that his judgment would likely be impaired in voting on it,
as provided in the Bylaws [the Proponent is again referring to the Former Conflicts
Committee Bylaw] . . .” The Conflicts Committee Resolution (using the same
language contained in the Former Conflicts Committee Bylaw) already clarifies the
factor to be considered in determining whether a trustee has a “sufficiently material
interest” that would require a transaction to be approved by the Conflicts
Committee or the Board. For transactions not otherwise expressly covered by the
Conflicts Committee Resolution (i.e., to which trustees or the enumerated affiliated
persons or entities are not directly or indirectly parties to the transaction), the
Conflicts Committee Resolution subjects transactions to approval where the trustee
or the other enumerated affiliated persons or entities have “a sufficiently material
beneficial interest that the interest might reasonably be expected to exert an
influence on the Trustee’s judgment if he were called upon to vote on the
transaction . . .[emphasis added]” The “reasonable-person standard,” which
exists in numerous contexts, sets forth a definitive factor upon which the Conflicts
Committee may decide whether an interest of a trustee in a transaction should
require a vote of the Conflicts Committee on such transaction. Accordingly, since
there already is a definitive factor for the determination of “sufficiently material
interest,” the requested clarification of this provision is not necessary. As such, the
Company believes it also has been substantially implemented under Rule 14a-
8(1)(10).

Requested annual disclosure as to the approval by the Conflicts
Committee of transactions between the Company and trustees and senior
executives. The Company provides disclosure in response to Item 404 of Regulation
S-K in its annual meeting proxy statement with respect to transactions with its
trustees and executive officers. Under Item 404(a), the Company is generally
required to provide information as to any transaction or series of similar
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transactions with a trustee or executive officer in which the amount involved
exceeds $60,000 and the trustee or executive officer has a direct or indirect material
interest. Certain business relationships of trustees are required to be disclosed
under Item 404(b) and certain indebtedness of trustees and executive officers must
be disclosed under Item 404(c). The Proposal requests that the Company present
disclosure with respect to all transactions with trustees and executive officers, not
only transactions required to be disclosed under Item 404. In addition, the Proposal
requests that the Company make annual disclosure as to whether the Conflicts
Committee approved each transaction with a trustee or executive officer, whether
the Conflicts Committee (or the Board or management) determined if the
transaction involves terms that are different from those that would be negotiated
with clearly independent parties, the basis for such determinations (including
fairness opinions and appraisals) and whether the transaction will be periodically
reviewed (if it involves an ongoing relationship). These latter disclosures are not
required under Item 404.

In its adopting release for Item 404, the Commission stressed the
importance of having uniformity in related party disclosures. See Commission
Release No. 33-6416, 34-18878. The Commaission was also concerned that “overly
detailed disclosure about relationships and transactions may result in truly
significant relationships and transactions being obfuscated by less important
information.” Id. In addition to the Commission’s concern about obfuscation of truly
significant relationships and transactions with less important information, the
Commission also considered reduction of registrant compliance burdens as a
significant goal achieved by the adoption of Item 404, as noted below:

The Commission believes that these proposals, if adopted,
will maintain the quality of disclosure received by
security holders and investors while reducing compliance
burdens on registrants.

Id.

As indicated by the foregoing, Item 404 was carefully crafted by the
Commission to elicit disclosure of relationships and transactions considered
significant by the Commission, and also to reduce compliance burdens of
registrants. In contrast, the disclosure suggested by the Proposal would entail
disclosure of every transaction with a trustee or senior officer of the Company
(whether or not it was required to be disclosed under Commission rules and
regulations and regardless of how tmmaterial the transaction may be).
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Rule 14a-8(1)(7) allows the Company to omit a shareholder proposal
that relates to the ordinary business operations of the Company. The Proposal
would result in shareholder involvement in disclosure decisions. In the Company’s
view, disclosure decisions of the type requested in the Proposal are properly left to
the Company’s board and management and not the Company’s shareholders and,
therefore, should be considered matters relating to the ordinary business operations
of the Company. See Refac (March 27, 2002). The Company believes its position is
consistent with the Commission’s interpretation of Rule 14a-8(1)(7) set forth in
Johnson Controls, Inc. (October 26, 1999). The proposal in Johnson Controls
requested additional financial statement disclosure. The Staff concluded that there
were sufficient grounds to exclude the proposal under Rule 14a-8(1)(7). The Staff
announced, however, that it would no longer take a no-action position with respect
to the omission of proposals “solely because they relate to the preparation and
content of documents filed with or submitted to the Commission.” Instead, the Staff
would consider “whether the subject matter of the additional disclosure sought in a
particular proposal involves a matter of ordinary business.” See, e.g., Refac (March
27, 2002) (proposal to amend and improve corporate disclosure practices excluded
per Rule 14a-8(1)(7)); Intel Corporation (February 27, 2001) (proposal to modify
balance sheet disclosure with respect to stock options excluded per Rule 14a-8(1)(7));
Willamette Industries (March 20, 2001) (proposal to create board committee to
prepare report to shareholders on company’s environmental problems and efforts to
resolve them excluded per Rule 14a-8(1)(7)); Second Bancorp Incorporated (February
16, 2001) (proposal for company to prepare annual evaluation of whether to remain
independent or merge excluded per Rule 14a-8()(7)). As noted above, the Company
believes that disclosure decisions of the type requested in the Proposal are properly
left to the Company’s board and management and not the Company’s shareholders.
In light of the existing extensive proxy statement disclosure requirements for
related party transactions under Item 404, the Company also does not believe that
the Proposal raises policy issues so significant that it would be appropriate for a
shareholder vote.

2. The Proposal could lead to a violation of law — Rule 14a-8(1)(10)

As noted above, the Proposal requests disclosure of every transaction
with a trustee or senior officer of the Company (whether or not it was required to be
disclosed under Commission rules and regulations and regardless of how immaterial
the transaction may be). Also as noted above, in adopting Item 404 the Commaission
was concerned that “overly detailed disclosure about relationships and transactions
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may result in truly significant relationships and transactions being obfuscated by
less important information.” See Commission Release No. 33-6416, 34-18878.

The Company believes that if the Proposal were adopted and the
Company added the requested disclosures to its proxy materials, there is the
prospect of “truly significant relationships and transactions being obfuscated by less
important information.” In addition, the Company’s related party disclosures would
no longer be comparable to the related party disclosures of other companies. For
these reasons, the Company belives that the disclosure requested by the Proposal
could effectively thwart the disclosure required by Item 404. As a result, the
Company believes that compliance with the Proposal could lead to a violation of the
federal securities laws.

3. Reservation — Procedural Basis for Exclusion

The Company received the Proposal on December 27, 2002. On
January 7, 2003, the Company sent to the Proponent a letter notifying the
Proponent that its Proposal was not accompanied by the requisite proof of
ownership pursuant to Rule 14a-8(b). A copy of such letter is attached hereto at
Annex D. If the Proponent fails to provide the requisite proof of ownership
pursuant in accordance with the timeframe set forth in Rule 14a-8(f), the Company
reserves the right to send a supplemental letter to the Staff asserting such failure to
furnish requisite proof of ownership pursuant to Rule 14a-8(b) as an additional
basis for exclusion of the Proposal.

C. Conclusion

Based on the foregoing analysis, we respectfully request that the Staff
issue a letter indicating that it will not recommend enforcement action to the
Commission if the Company omits the Proposal from its Proxy Materials.

Should the Staff disagree with the Company’s conclusions regarding
the omission of the Proposal from the Proxy Materials, or should any additional
material be desired in support of the Company’s position, we would appreciate an
opportunity to confer with the Staff concerning these matters prior to the issuance
of your response.
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If you have any questions concerning the subject matter of this letter,
please do not hesitate to call the undersigned or Tom Morey of our office at (202)

637-6868.

Thank you for your prompt attention to this matter.
Sincerely yours,

pore (/omr e

Geo;i;ge P. Barsness

Enclosures

cc: Stanley M. Stevens
Equity Office Properties Trust

Service Employees International Union
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December 26, 2002

Mr. Stanley M. Stevens

Chief Legal Counsel & Secretary
Equity Office Properties Trust
Two North Riverside Plaza

Suite 2200

Chicago, IL 60606

Dear Mr. Stevens:

On behalf of the Service Employees International Union ("SETU"),
I write to give notice that, pursuant to the 2002 proxy statement of Equity
Office Properties Trust (the “Company”), SEIU intends to present the
attached proposal (the “Proposal”) at the 2003 annual meeting of
shareholders (the “Annual Meeting”). SEIU requests that the Company
include the Proposal in the Company’s proxy statement for the Annual
Meeting. SETU has owned the requisite number of Equity shares for the
requisite time period. SEIU intends to hold these shares through the date
on which the Annual Meeting is held.

The Proposal is attached. I represent that SEIU or its agent intends
10 appear in person or by proxy at the Annual Meeting to present the
Proposal. 1declare that SEIU has no “material interest” other than that
believed to be shared by stockholders of the Company generally. Please
direct all questions or correspondence regarding the Proposal to Steve
Abrecht at (202) 639-7612.

Sincerely,

Anna Burger ?”V

International Secretary=Treasurer

SA:tm

OPEIU #2
AFL-CIO, CLC

Enclosure://1
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RESOLVED, that shareholders of Equity Office Properties Trust (“EOPT"’) urge
the Board of Directors to implement a comprehensive policy governing related party
transactions that includes the following provisions, in addition to those in Article IV,
section 8(a) of EOPT’s bylaws (the “Bylaw”):

1. Applies to EOPT senior executives;

2. Clarifies the circumstances under which the Conflicts Committee (the “Committee”)
must approve transactions (the Bylaw currently requires approval for transactions
obligating EOPT in an amount not greater than $50,000,000) and the factors relied upon
in determining whether a trustee has a “sufficiently material interest” in a transaction that
his judgment would likely be impaired in voting on it, as provided in the Bylaw;

3. Requires annual disclosure in a report to shareholders of the following information
regarding each transaction between EOPT and any senior executive or trustee:

a. Whether the Committee considered or approved it;

b. Whether the Committee or, if the Committee did not consider the transaction,
the Board or EOPT’s management, determined whether the transaction involves
terms different from those that would likely be negotiated with clearly
independent parties;

c. The basis on which any determination described in subpart 3(b) was made; if a
faimess opinion or similar appraisal was relied upon, a brief description of the
valuation methodology should be provided;

d. If a transaction involves an ongoing relationship, whether the Committee or
any other entity will periodically review the relationship to determine whether it is
still in the best interest of EOPT and how often review will occur.

SUPPORTING STATEMENT

Related party transactions—transactions between a company and its insiders—
create a risk that the insiders may benefit themselves at the company’s expense by
causing the company to engage in transactions that are not on arm’s length terms._They
may also inflate earnings or distort financial results. (See AICPA Practice Alert 953 A
recent report by The Corporate Library highlighted the governance risks of such
transactions, stating that they “demonstrate at best insensitivity to the importance of
objective, independent oversight from directors and at worst, a blurring of the lines
between personal and corporate assets that makes effective oversight impossible.”

EOPT has engaged in numerous related party transactions in recent years. For
example, an EOPT subsidiary provided consulting services to an entity affiliated with
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11:02 FAX 202 898 3309 RESEARCH

EOPT chairman Sam Zell. EOPT has entered into several leasing arrangements with
entities controlled by or affiliated with EOPT trustees. EOPT invested in an entity in
which affihiates of Mr. Zell hold more than a 10% interest, then consented to a
modification of the terms of the securities EOPT received in the transaction.

Shareholders cannot tell from the bulk of EOPT’s related party transaction
disclosures whether the transactions were evaluated to ensure they were in EOPT''s best
interest and on arm'’s length terms. We believe that shareholders should receive such
information, which will assist them in monitoring EOPT’s board and management. We
also believe it is appropriate for EOPT’s policy to appiy to senior executives as well as
trustees.
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FORMER CONFLICTS COMMITTEE BYLAW

Section 8. CONFLICTS COMMITTEE.

(a) The Conflicts Committee shall be composed of not less than three
(3) members, all of whom shall be Independent Trustees. The chair and other
members of the Conflicts Committee shall be appointed by the Board of Trustees,
with the affirmative vote of at least a majority of the Independent Trustees.

{b) The Conflicts Committee shall have the power to consider and, in
each case where the transaction obligates or is expected to obligate the Trust
in an amount not greater than Fifty Million Dollars ($50,000,000), to approve,
in the name and on behalf of the Trust (including, without limitation, in the
name and on behalf of EOP Operating Limited Partnership, in the Trust's capacity
as its general partner, as applicable), any transaction in which the Trust is or
is proposed to be a party and as to which any Trustee knows at the time of
commitment that any of the following persons either is or is entitled to be a
party, whether directly or indirectly, to the transaction or has a sufficiently
material beneficial interest that the interest might reasonably be expected to
exert an influence on the Trustee's judgment if he were called upon to vote on
the transaction: (a) any Trustee or any Related Person of any Trustee; (b) any
person {(other than the Trust) of which the Trustee is the owner of more than 5%
of any class of equity securities or is a director, trustee, general partner,
agent or employee; (c) any person that controls one or more of the persons
specified in clause (b) or a person that is controlled by, or is under common
control with, one or more of the persons specified in clause (b); or {(d) an
individual who is a general partner, principal or employer of the Trustee.

(¢) Any Trustee who knows of a transaction covered by Section 8(b)
shall immediately notify and provide all material information about the
transaction to the Conflicts Committee, which shall thereafter promptly consider
the transaction. The Board of Trustees, any Trustee or any officer of the Trust
may notify the Conflicts Committee about any transaction that it has reason to
believe is covered by Section 8(b) and, upon request, such Trustee shall provide
to the Conflicts Committee all relevant information known or in the control of
the referring person. Upon receipt of notice pursuant to this paragraph, the
Conflicts Committee shall notify the Chairman of the Board and the Secretary of
the Trust in order that the Board of Trustees which, absent the Board's
determination that such notice was improper, shall take no further action with
respect to the transaction unless and until approved, ratified or recommended to
the Board by the Conflicts Committee. The Trust shall not enter into such
transaction without the approval, ratification or recommendation of the
Conflicts Committee acting by unanimous written consent or by the affirmative
" vote of a majority of its members present and voting at any
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meeting thereof (excluding any members disgualified pursuant to Section 8(d)).
Nothing in this Section 8 shall require approval of fees or other compensation
to Independent Trustees for their service as Trustees.

(d) Any member of the Conflicts Committee who is a party to or who
has an interest in the transaction of the type described in Section 8(b) shall
take no part in the deliberations of the Conflicts Committee on the transaction.

(e) For purposes of this Section 8, the following terms shall have
the followings meanings:

"aAffiliate" means a person or entity that directly or indirectly
controls, or is controlled by, or is under common contrecl with, a
specified person or entity.

"Contrel”, including the terms "controlling" or "under common
control with," means the possession, directly or indirectly, of the
power to direct or cause the direction of the management and policies"
of a person, whether by ownership of voting securities, by contract or
otherwise. The beneficial ownership of ten percent or more of
securities entitled to be voted generally in the election of directors
creates a presumption of control.

"Independent Trustee" shall mean a Trustee who is not an officer,
employee or agent of the Trust or an Affiliate of the Trust. For these
purposes, Equity Group Investments, L.L.C. and its Affiliates shall be
deemed to be Affiliates of the Trust until such time, if any, as the
Board shall determine otherwise.

"Time of commitment” as to a transaction means the time when the
transaction is consummated or, if made pursuant to contract, the time
when the Trust becomes contractually obligated so that its unilateral
withdrawal from the transaction would entail significant loss,
liability or other damage.

"Related Person" of a Trustee means (a) the spouse (or a parent
or sibling thereof) of the Trustee, or a child, grandchild, sibling,
parent (or spouse of any thereof) of the Trustee, or an individual
sharing the same residence as the Trustee, or a trust or estate of
which a Trustee or an individual specified in this definition is a
substantial beneficiary or (b) a trust, estate, incompetent,
conservatee or minor of which the Trustee 1s a fiduciary.
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CONFLICTS COMMITTEE RESOLUTION

Conflicts Committee

The Conflicts Committee shall have the power and authority of the Board of
Trustees to consider and. in each case where the transaction obligates or is
expected to obligate the Trust in an amount not greater than $50.000,000. to
approve, in the name and on behalf of the Trust (including, without limitation, in
the name and on behalf of EOP Partnership, in the Trust’s capacity as its general
partner, as applicable), any transaction in which the Trust is or is proposed to be a
party, either directly or indirectly, and as to which any Trustee knows at the time
of commitment that any of the following persons or entities either is or is entitled
to be a party, whether directly or indirectly, to the transaction or has a sufficiently
material beneficial interest that the interest might reasonably be expected to exert
an influence on the Trustee’s judgment if he were called upon to vote on the
transaction: (a) any Trustee or any Related Person of any Trustee: (b) any person
or entity (other than the Trust) of which the Trustee or any Related Person of any
Trustee 1s the owner of more than 5% of any class of equity securities or is a
director. trustee, general partner, agent, officer or employee: (c) any person or
entity that controls one or more of the persons specified in clause (b) or a person
or entity that is controlled by, or is under common control with, one or more of
the persons or entities specified in clause (b); or (d) an individual who is a general
partner. principal or employer of the Trustee.

Any Trustee who knows of a transaction covered by the foregoing shall
immediately notify and provide all material information about the transaction
known to the Trustee to the Conflicts Committee, which shall thereafter promptly
consider the transaction. The Board of Trustees, any Trustee or any officer of the
Trust may notify the Conflicts Committee about any transaction that it has reason
to believe 1s covered by the foregoing and. upon request, such Trustee shall
provide to the Conflicts Committee all relevant information known or in the
control of the referring person. Upon receipt of such notice, the Conflicts
Committee shall notify the Chairman of the Board and the Secretary of the Trust
in order that the Board of Trustees which, absent the Board’s determination that
such notice was improper, shall take no further action with respect to the
transaction unless and until approved. ratified or recommended to the Board by
the Conflicts Commuittee. The Trust shall not enter into such transaction without
the approval. ratification or recommendation of the Conflicts Committee acting
by unamimous written consent or by the affirmative vote of a majority of its
members present and voting at any meeting thereof (excluding any members
disqualified pursuant to the immediately succeeding paragraph). Nothing herein
shall require approval by the Conflicts Committee of fees or other compensation
to Trustees for their service as Trustees.

Any member of the Conflicts Committee who is a party to or who

has an interest in the transaction of the type described above shall take no
part in the deliberations of the Conflicts Committee on the transaction.
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For purposes of the foregoing. the following terms shall have the
following meanings:

“Affiliate” means a person or entity that dwectly or indirectly
controls, or is controlied by, or 1s under common control with. a specified
person or entity.

“Control”, including the terms “controlling” or “under common
control with,” means the possession. directly or indirectly. of the power to
direct or cause the direction of the management and policies of a person.
whether by ownership of voting securities, by contract or otherwise. The
beneficial ownership of ten percent or more of securities entitled to be
voted generally in the election of directors creates a presumption of
control.

“Time of commitment™ as to a transaction means the time when
the transaction is consummated or, if made pursuant to contract. the time
when the Trust becomes contractually obligated so that its unilateral
withdrawal from the transaction would entail significant loss. liability or
other damage.

“Related Person™ of a Trustee means (a) the spouse (or a parent or
sibling thereof) of the Trustee. or a child. grandchild. sibling. parent (or
spouse of any thereof) of the Trustee. or an individual sharing the same
residence as the Trustee. or a trust or estate of which a Trustee or an
individual specified in this definition is a substantial beneficiary or (b) a
trust. estate, incompetent, conservatee or minor of which the Trustee is a
fiduciary.
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Va Equity Office

STANLEY M. STEVENS Writer’s E-Mail Address
stan_stevens@equityoffice.com
Writer's Direct Dial Number Writer’s Direct Fax Number
312.466.3362 ‘ 112.559.5021
January 7, 2003
BY FEDERAIL EXPRESS

Mr. Steve Albrecht

Service Employees International Union
AFL-CIO, CLC

1313 L Street, N.W.

Washington, D.C. 20005

Dea_x Mr. Albrecht:

On December 27, 2002, we received your. letter, dated December 26, 2002, containing a
shareholder proposal (the “Proposal”) submitted for inclusion in the 2003 annual meeting proxy
statement of Equity Office Properties Trust (the “Company”).

Pursuant to Rule 14a-8(b) under the Securities Exchange Act of 1934, as amended, the Service
Employees Intemational Union (“SEIU™), in connection with the Proposal, is required to present the
Company with proof of SEIU's ownership of common shares of the Company. Your letter states that
SEIU “has owned the requisite number of Equity shares for the requisite time period.” However, the
Company has not received proof of SEIU’s ownership of common shares of the Company, as
contemplated by Rule 14a-8(b). :

We note that SEIU is not a holder of record of the Company’s common shares. If SEIU is the
beneficial owner of the Company’s commion shares, Rule 14a-8(b)(2) requires proof of ownership in one
of two ways: (1) by submitting 2 written statement from the record owner of the securities (usually a
broker or bank) verifying that, at the time the Proposal was submitted, SETU held the securities for at
least one year or (2) if SEIU has filed a Schedule 13D, Schedule 13G, Form 3, Form 4 and/or Form 3, or
amendments to these documents or updated forms, reflecting SEIU’s ownership of the securities as of or
before the date on which the one-year eligibility period begins, by submitting certain documents
described in Rule 14a-8(b)(2)(ii).

PALegaNEOH\SMS\SVMSZ003\LETTERE\0107. ALBRECHT.SEIU.dcc
Equity Office Properties Trust o
Two North Riverside Plaza * Suite 2100 » Chicago, Niinols 60608 » Phone: 312 466,3300 « Pax: 3172.454,0352 » Nep: /. equilyaffiee, com
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Pursuant to Rule 14a-8(f), a response fumishing the required proof of ownership must be

postmarked, or transmitted electronically, no later than 14 days from the date you
receive this letter. Failure to submit such proof within that time period will entitle the Company to

exclude the Proposal from its 2003 annual meeting proxy statement.

Sincerely,

EQUITY OFFICE PROPERTIES TRUST

Shaey

Stanley M. Stevens
Executive Vice President,
Chief Legal Counsel and Secretary

P:\Legal\EOH\SMS\SMS2003\LETTERS\0107. ALBRECHT.SEIU.doc
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February 10, 2003

Securities and Exchange Commission R
450 Fifth Street, N.W. | e
Washington, D.C. 20549 ‘5 \ s
Attention: Division of Corporation Finance P W
Office of Chief Counsel

Re: Shareholder Proposal of the Service Empldyees
International Union (supplement to No-Action Request
Letter submitted to the Staff on January 17, 2003)

Ladies and Gentlemen:

We refer to our letter (the “No-Action Request Letter”) submitted to
the Staff of the Division of Corporation Finance (the “Staff’) of the Securities and
Exchange Commaission (the “Commission”) on January 17, 2003 relating to the
shareholder proposal (the “Proposal”’) submitted by the Service Employees
International Union (the “Proponent”) to our client, Equity Office Properties Trust,
a Maryland real estate investment trust (the “Company”). On behalf of the
Company, we are writing, pursuant to Rule 14a-8 under the Securities Exchange
Act of 1934, as amended, to respectfully request that the Staff concur with the
Company’s view that, in addition to the bases for exclusion under Rule 14a-8(1)(10)
and Rule 14a-8(1)(2) set forth in the No-Action Request Letter, the Proposal may also
be properly omitted from the proxy materials (the “Proxy Materials”) to be
distributed by the Company in connection with its 2003 annual meeting of
shareholders (the “Annual Meeting”) under Rule 14a-8(b). Accordingly, as
contemplated by Part B(3) of the No-Action Request Letter, this letter supplements
the No-Action Request Letter.

Pursuant to Rule 14a-8()(2), we are enclosing six copies of this letter
and the No-Action Request Letter, which sets forth the text of the Proposal. In
accordance with Rule 14a-8(j)(1), a copy of this submission is being sent

BRUSSELS BUDAPEST LONDON MOSCOW PARIS* PRAGUE* WARSAW
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simultaneously to the Proponent. We have been advised by the Company as to the
factual matters set forth herein.

A, The Proposal is Excludable Because the Proponent Has Not
Provided Satisfactory Proof of Ownership under Rule 14a-8(b)

The Company received the Proposal on December 27, 2002. On
January 7, 2003, the Company sent to the Proponent a letter notifying the
Proponent that its Proposal was not accompanied by the requisite proof of
ownership pursuant to Rule 14a-8(b). A copy of such letter is attached hereto at
Annex A. On January 22, 2003, the Company received from the Proponent a letter
from Fidelity Investments, a copy of which is attached hereto at Annex B (the
“Fidelity Letter”). The Fidelity Letter states that the Company’s common shares
purportedly benefically owned by the Proponent are “held of record by Fidelity
Investments through its agent National Financial Services.”

The Fidelity Letter does not satisfy the proof of ownership
requirements under Rule 14a-8(b) because it is not from National Financial
Services, which appears to be the record holder of the Company’s common shares
beneficially owned by the Proponent. Rule 14a-8(b)(2)(1) specifically contemplates
that proof of ownership be obtained from the record holder, as indicated in the
following language:

you must prove your eligibility to the company in
one of two ways:

(1) The first way 1s to submit to the company a written
statement from the “record” holder of your securities
(usually a broker or bank) verifying that, at the time you
submitted your proposal, you continuously held the
securities for at least one year. (Emphasis added.)

The Staff has further elaborated upon the requirement that proof of ownership be
confirmed specifically by the record holder (as opposed to any other financial
industry participant). In Staff Legal Bulletin No. 14 (Part C(1)(c)(1)), the Staff
provides the following question-and-answer guidance:

Does a written statement from the shareholder’s
investment adviser verify that the shareholder held
the securities continuously for at least one year
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before submitting the proposal demonstrate
sufficiently continuous ownership of the securities?

The written statement must be from the record holder of
the shareholder’s securities, which is usually a broker or a
bank. Therefore, unless the investment adviser is also the
record holder, the statement would be insufficient under
the rule. (Emphasis added.)

We believe the foregoing authority clearly establishes that any statement regarding
proof of ownership under Rule 14a-8(b) is deficient unless the statement is from the
record holder of the shares. For this reason, we submit that the Fidelity Letter does
not satisfy the proof of ownership requirements under Rule 14a-8(b)(2)(1).

We further note that Rule 14a-8(b)(2)(1) contemplates that the
Proponent must “prove” its eligibility to the company. In the Company’s view, the
Fidelity Letter does not prove the Proponent’s eligibility. Instead, it requires that
the Company verify that National Financial Services acts as the agent of Fidelity
Investments. The Company is not in a position to verify whether National
Financial Services is actually the agent of Fidelity Investments. Requiring the
Company to conduct the investigation necessary to verify National Financial
Services’ agent status would be contrary to the purpose of Rule 14a-8(b)(2)(1), which
places the burden on the proponent to verify ownership of securities held
beneficially by providing proof of ownership from the record holder of the shares.

B. Conclusion

Based on the foregoing analysis and the analysis under Rule 14a-
8(1)(10) and Rule 14a-8(i)(2) contained in the No-Action Request Letter, we again
respectfully request that the Staff issue a letter indicating that it will not
recommend enforcement action to the Commission if the Company omits the
Proposal from its Proxy Materials.

Should the Staff disagree with the Company’s conclusions regarding
the omission of the Proposal from the Proxy Materials, or should any additional
material be desired in support of the Company’s position, we would appreciate an
opportunity to confer with the Staff concerning these matters prior to the issuance
of your response.
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If you have any questions concerning the subject matter of this letter,
please do not hesitate to call the undersigned or Tom Morey of our office at (202)
637-6868.

Thank you for your prompt attention to this matter.

Sincerely yours,
Gebrge P. Barsness

Enclosures

cc: Stanley M. Stevens
Equity Office Properties Trust

Service Employees International Union
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L.LP
COLUMBIA SQUARE
GEORGE P. BARSNESS 555 THIRTEENTH STREET. NW
PARTNER WASHINGTON. DC 20004-1109

(202) 637-5788

GPBARSNESS@HHLAW, COM TEL (202) 637-5600

FAX (202) 637-5910

Januarv 17, 2003

Securities and Exchange Commaission
450 Fifth Street, N.-W. ! —
Washington, D.C. 20549 R
Attention:  Division of Corporation Finance

Office of Chief Counsel S

by
Ff
i
n

it

]

Re: Shareholder Proposal of the Service”E’iﬁ‘p'i'oyeesl-l-'Q
International Union

Ladies and Gentlemen:

On behalf of our client, Equity Office Properties Trust, a Marvland real
estate investment trust (the “Company”), we are writing, pursuant to Rule 14a-8
under the Securities Exchange Act of 1934, as amended, to respectfully request that
the Staff of the Division of Corporation Finance (the “Staff”) of the Securities and
Exchange Commission (the “Commaission”) concur with the Company’s view that, for
the reasons stated below, the shareholder proposal (the “Proposal”) submitted by
the Service Emplovees International Union (the “Proponent”) may be properly
omitted from the proxyv materials (the “Proxy Materials”) to be distributed by the
Company in connection with its 2003 annual meeting of shareholders (the "Annual
Meeting”).

Pursuant to Rule 14a-8()(2). we are enclosing six copies of this letter
and the Proposal with the accompanying supporting statement attached hereto as
Annex A. In accordance with Rule 14a-8()(1), a copy of this submission is being
sent simultaneously to the Proponent. We have been advised by the Company as to
the factual matters set forth herein.
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A. The Proposal — 1o

The text of the Proposal is as follows:

“RESOLVED, that shareholders of Equity Office
Properties Trust (“EOPT”) urge the Board of Directors to
implement a comprehensive policy governing related
party transactions that includes the following provisions,
in addition to those in Article IV, section 8(a) of EOPT's
bylaws (the “Bylaws”):

1. Applies to EOPT senior executives;

2. Clarifies the circumstances under which the
Conflicts Committee (the “Committee”) must approve
transactions (the Bylaw currently requires approval for
transactions obligating EOPT in an amount not greater
than $50,000,000) and the factors relied upon in
determining whether a trustee has a “sufficiently
material interest” in a transaction that his judgment
would likely be impaired in voting on it, as provided in
the Bylaw;

3. Requires annual disclosure in a report to
shareholders of the following information regarding each
transaction between EOPT and any senior executive or

trustee:
a. Whether the Committee considered or approved it:
b. Whether the Commuittee or, if the Committee did

not consider the transaction, the Board or EOPT's
management, determined whether the transaction
involves terms different from those that would
likely be negotiated with clearly independent
parties;

C. The basis on which any determination described in
subpart 3(b) was made; if a fairness opinion or
similar appraisal was relied upon, a brief
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description of the valuation methodology should be
provided;

d. If a transaction involves an ongoing relationship,
whether the Commaittee or anyv other entity will
periodically review the relationship to determine
whether it 1s still in the best interest of EOPT and
how often review will occur.”

B. Bases for Excluding the Proposal

For the reasons set forth below, we respectfully request that the Staff
concur with the Company's view that the Proposal 1s properly excludable from the
Proxy Materials.

1 The Proposal has been substantially implemented - Rule 14a-8(i1)(10)

a. Substantial implementation of “comprehensive policv regarding
related partv transactions”

The first component of the Proposal urges the Board of Trustees of the
Company (the “Board”) to implement a comprehensive policy governing related
party transactions that applies to trustees and senior executives.

The Board has already adopted such a policy. In September 1998. the
Board of Trustees adopted a comprehensive Compliance Code for Business Conduct
and Ethics (the “Code”) that applies to all trustees, officers and other emplovees of
the Trust. Among the Standards of Business Conduct and Ethics included in the
Code are provisions dealing with potential conflicts of interest by trustees, officers
and employees of the Trust, including the following:

It is considered to be in conflict with Equity Office’s
interest and this Code:

For an employee {which is defined in the Code to include
officers and trustees] or member of his or her immediate
family to buy, sell or lease any kind of property, facility or
equipment from or to Equity Office . . . without
disclosing and obtaining permission from his or her
immediate supervisor for such conduct.”
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Under the Code, a senior executive would need to obtain the approval
of his or her immediate supervisor before engaging in a covered transaction. With
respect to trustees, from May 1998 when the Conflicts Committee of the Board (the
“Conflicts Committee”) was first established until May 2002, the consideration and
approval of related party transactions with trustees was governed by Article IV,
Section 8 of the Company’s bylaws (the “Former Conflicts Committee Bylaw™). a
copy of which is attached as Annex B hereto. In May 2002. consistent with the
approach of the New York Stock Exchange (the “NYSE”) to audit committee
charters, the Company’s bvlaws were amended by the Board to delete the Former
Conflicts Committee Bylaw (along with the assigned duties and responsibilities of
other Board committees that were previously contained in the Company’s bvlaws)
for the purpose of codifving the duties and responsibilities of each Board committee
1n separate committee charters. Concurrently with the Mayv 2002 amendments, the
Company re-codified the same authority of the Conflicts Committee that was
contained in the Former Conflicts Commaittee Bylaw in a Board resolution (the
“Conflicts Committee Resolution”), a copy of which is attached hereto as Annex C.

As reflected in both the Former Conflicts Committee Bylaw and the
Conflicts Committee Resolution, the Conflicts Committee has the power and
authority of the Board to consider and, in each case where the transaction obligates
or 1s expected to obligate the Company in an amount not greater than $50.000,000,
to approve, in the name and on behalf of the Company. any transaction in which the
Company 1is or 1s proposed to be a party. either directly or indirectly. and as to
which any trustee knows at the time of commitment that anyv of the following
persons or entities either is or 1s entitled to be a party, whether directly or
indirectly, to the transaction or has a sufficiently material beneficial interest that
the interest might reasonably be expected to exert an influence on the trustee’s
judgment if he were called upon to vote on the transaction: (i) anyv trustee or any
Related Person (as defined therein) of any trustee; (ii) any person or entity (other
than the Company) of which the trustee or any Related Person of any trustee is the
owner of more than 5% of any class of equity securities or is a director, trustee,
general partner, agent, officer or emplovee: (ii1) any person or entity that controls
one or more of the persons specified in clause (i1) or a person or entity that is
controlled by, or 1s under common control with, one or more of the persons or
entities specified in clause (ii); or (iv) an individual who is a general partner,
principal or emplover of the trustee. With respect to related party transactions with
trustees 1n amounts greater than $50.000,000, under the Former Conflicts
Committee Bvlaw and the Conflicts Committee Resolution. the Conflicts Committee
may only consider and make recommendations to the Board with respect to the
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transaction. The disinterested members of the full Board would nonetheless need to
take action with respect to the transaction. Thus, all related party transactions
with trustees covered by the language of the Conflicts Committee Resolution (and
previously the language of the Former Conflicts Commaittee Bvlaw) would be subject
to the approval of the Conflicts Committee or the Board. With respect to
transactions involving an amount not greater than $50.000.000, the Conflicts
Committee can consider and approve the transaction on its own. With respect to
transactions involving an amount greater than $50,000,000. the Conflicts
Committee has the authority only to consider the transaction and make
recommendations to the Board with respect to the transaction.

The Proponent has asked for a shareholder vote urging the Board to
implement a comprehensive related party transactions policy. The Company
believes it already has such a policy in place. In accordance with the requirements
of the Sarbanes-Oxley Act of 2002 and the proposed corporate governance rules of
the NYSE, the Company also 1s in the process of updating and revising its Code and
Board commaittee charters and intends to post the revised versions once approved by
the Board on the Company’'s web site in mid-February 2003.

For these reasons, the Company believes that the aspect of the
Proposal suggesting that the Company adopt a comprehensive related party
transaction policy has been substantially implemented under Rule 14a-8(1)(10). We
note in this regard that Rule 14a-8(1)(10) permits the omission of a shareholder
proposal if “the company has already implemented the proposal.” The
“substantially implemented” standard replaced the predecessor rule allowing
omission of a proposal that was “moot,” and reflects the Commaission’s
interpretation of the predecessor rule that the proposal need not be “fully effected”
by the company to meet the mootness test, so long as it was substantially
implemented. See Commission Release No. 34-30091 (August 16. 1983); Masco
Corp. March 29, 1999); BankAmerica Corp. (February 10, 1997). In light of these
precedents, the Company believes 1t already has substantially implemented the
Proposal under Rule 14a-8(1)(10).

The additional provisions suggested by the Proponent in 1ts Proposal
for the Company’s related party transactions policy are addressed in Section 1(b) of
this letter below.

b. Substantial implementation of certain additional related party
provisions suggested in the Proposal
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The Proponent requests in its Proposal that shareholders urge the
Board to include the following additional provisions in the Company's related party
transactions policy. First, the policy should apply to “senior executives.” Second.
the policy should clarify (i) the circumstances under which the Conflicts Committee
must approve transactions and (i1) the factors for determining whether a trustee
has a “sufficiently material interest” in a transaction. Third, the policy should
require annual disclosure to shareholders of certain matters relating to each
transaction between the Company and a trustee or senior executive. The Company
believes that these provisions have been substantially implemented under Rule 14a-
8(1)(10), as noted below.

Application of the policv to “senior executives.” As indicated above, the
Code already applies to all officers of the Company. Accordingly, the Company
believes that this portion of the Proposal has been substantially implemented under
Rule 14a-8(1)(10).

Clarification of (1) the circumstances under which the Conflicts
Committee “must approve transactions and (11) the factors for determining
“sufficientlv material interest” in a transaction. The Proposal requests that the
Board “[c]larifly] the circumstances under which the Conflicts Committee
must approve transactions ([noting that] the Byvlaw [the Proponent is referring to
the Former Conflicts Commaittee Byvlaw with this reference] currently requires
approval for transactions obligating EOPT in an amount not greater than
$50,000,000) . . . [emphasisin Proposal].” The Proponent appears to be
requesting that the Conflicts Committee have the authority to approve transactions
with trustees in amounts greater than $50,000,000. In making this request, the
Proponent appears to believe, incorrectly, that no approval is required for
transactions involving amounts greater than $50,000,000. In contrast, the Conflicts
Committee Resolution (and the Former Conflicts Committee Bvlaws) prohibits the
Conflicts Commaittee from approving a covered related party transaction with a
trustee in an amount greater than $50,000,000 (but grants the Conflicts Committee
the authority to consider and recommend the transaction to the Board). However,
the disinterested members of the Board would still need to approve the transaction.
In this regard, all covered related party transactions with a trustee would be
subject to the approval of the Board or by the Conflicts Committee. With respect to
transactions involving an amount not greater than $50,000,000, the Conflicts
Committee can approve the related party transaction on its own. With respect to
transactions involving an amount greater than $50,000,000, the Conflicts
Committee can only consider the transaction and make a recommendation to the
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Board. (The reason for the $50,000,000 transaction threshold is that the Board

believes that transactions above that amount should be approved by disinterested
trustees of the full Board, with the Conflicts Committee only having the delegated
authority to approve on its own transactions in an amount of $50.000.000 or less.)

The authority of the Conflicts Committee is already clear from the
Conflicts Committee Resolution. Accordingly, the Company believes that this aspect
of the Proposal has been substantially implemented under Rule 14a-8(1)(10).

The Proposal further requests that the Board “[c]larify[v] . . . the
factors relied upon in determining whether a trustee has a ‘sufficiently material
interest’ in a transaction that his judgment would likely be impaired in voting on it.
as provided in the Bylaws [the Proponent is again referring to the Former Conflicts
Committee Byvlaw] . . .7 The Conflicts Committee Resolution (using the same
language contained in the Former Conflicts Committee Byvlaw) already clarifies the
factor to be considered in determining whether a trustee has a “sufficiently material
interest” that would require a transaction to be approved by the Conflicts
Committee or the Board. For transactions not otherwise expressly covered by the
Conflicts Committee Resolution (i.e., to which trustees or the enumerated affiliated
persons or entities are not directly or indirectly parties to the transaction), the
Conflicts Committee Resolution subjects transactions to approval where the trustee
or the other enumerated affiliated persons or entities have “a sufficiently material
beneficial interest that the interest might reasonably be expected to exert an
influence on the Trustee's judgment if he were called upon to vote on the
transaction . . . [emphasis added]” The “reasonable-person standard.” which
exists in numerous contexts, sets forth a definitive factor upon which the Conflicts
Committee may decide whether an interest of a trustee in a transaction should
require a vote of the Conflicts Commaittee on such transaction. Accordingly, since
there already is a definitive factor for the determination of “sufficiently material
interest,” the requested clarification of this provision is not necessaryv. As such, the
Company believes it also has been substantially implemented under Rule 14a-
8(1)(10).

Requested annual disclosure as to the approval by the Conflicts
Committee of transactions between the Companyv and trustees and senior
executives. The Company provides disclosure in response to Item 404 of Regulation
S-K in its annual meeting proxy statement with respect to transactions with its
trustees and executive officers. Under Item 404(a), the Company is generally
required to provide information as to any transaction or series of similar

\\\DC - 65972/0006 - 1663935 v6




HOGAN & HARTSON L.LP

Securities and Exchange Commission
January 17, 2003
Page 8

transactions with a trustee or executive officer in which the amount involved
exceeds $60,000 and the trustee or executive officer has a direct or indirect material
interest. Certain business relationships of trustees are required to be disclosed
under Item 404(b) and certain indebtedness of trustees and executive officers must
be disclosed under Item 404(c). The Proposal requests that the Company present
disclosure with respect to all transactions with trustees and executive officers. not
only transactions required to be disclosed under Item 404. In addition. the Proposal
requests that the Company make annual disclosure as to whether the Conflicts
Committee approved each transaction with a trustee or executive officer, whether
the Conflicts Committee (or the Board or management) determined if the
transaction involves terms that are different from those that would be negotiated
with clearly independent parties, the basis for such determinations (including
fairness opinions and appraisals) and whether the transaction will be periodically
reviewed (if it involves an ongoing relationship). These latter disclosures are not
required under Item 404.

In its adopting release for Item 404, the Commission stressed the
importance of having uniformity in related party disclosures. See Commission
Release No. 33-6416. 34-18878. The Commission was also concerned that “overly
detailed disclosure about relationships and transactions may result in truly
significant relationships and transactions being obfuscated by less important
information.” Id. In addition to the Commission's concern about obfuscation of truly
significant relationships and transactions with less important information, the
Commission also considered reduction of registrant compliance burdens as a
significant goal achieved by the adoption of [tem 404, as noted below:

The Commission believes that these proposals, if adopted.
will maintain the quality of disclosure received by
security holders and investors while reducing compliance
burdens on registrants.

Id.

As indicated by the foregoing, Item 404 was carefully crafted by the
Commission to elicit disclosure of relationships and transactions considered
significant by the Commission, and also to reduce compliance burdens of
registrants. In contrast, the disclosure suggested by the Proposal would entail
disclosure of every transaction with a trustee or senior officer of the Company
(whether or not it was required to be disclosed under Commission rules and
regulations and regardless of how immaterial the transaction may be).
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Rule 14a-8(1)(7) allows the Company to omit a shareholder proposal
that relates to the ordinary business operations of the Company. The Proposal
would result in shareholder involvement in disclosure decisions. In the Company's
view, disclosure decisions of the type requested in the Proposal are properiy left to
the Company’s board and management and not the Company's shareholders and.
therefore, should be considered matters relating to the ordinary business operations
of the Company. See Refac (March 27, 2002). The Company believes its position 1s
consistent with the Commission’s interpretation of Rule 14a-8(1)(7) set forth in
Johnson Controls. Inc. (October 26, 1999). The proposal in Johnson Controls
requested additional financial statement disclosure. The Staff concluded that there
were sufficient grounds to exclude the proposal under Rule 14a-8(1)(7). The Staff
announced, however, that it would no longer take a no-action position with respect
to the omission of proposals “solely because they relate to the preparation and
content of documents filed with or submitted to the Commaission.” Instead, the Staff
would consider “whether the subject matter of the additional disclosure sought in a
particular proposal involves a matter of ordinary business.” See, e.g., Refac (March
27, 2002) (proposal to amend and improve corporate disclosure practices excluded
per Rule 14a-8(1)(7)); Inte]l Corporation (February 27, 2001) (proposal to modify
balance sheet disclosure with respect to stock options excluded per Rule 14a-8(i)(7)):
Willamette Industries (March 20, 2001) (proposal to create board committee to
prepare report to shareholders on company’s environmental problems and efforts to
resolve them excluded per Rule 14a-8(1)(7)): Second Bancorp Incorporated (February
16, 2001) (proposal for company to prepare annual evaluation of whether to remain
independent or merge excluded per Rule 14a-8(i)(7)). As noted above, the Company
believes that disclosure decisions of the tvpe requested in the Proposal are properly
left to the Company’s board and management and not the Company’'s shareholders.
In light of the existing extensive proxy statement disclosure requirements for
related party transactions under Item 404, the Company also does not believe that
the Proposal raises policy issues so significant that it would be appropriate for a
shareholder vote.

2. The Proposal could lead to a violation of law — Rule 14a-8(i)(10)

‘As noted above, the Proposal requests disclosure of every transaction
with a trustee or senior officer of the Company (whether or not it was required to be
disclosed under Commussion rules and regulations and regardless of how immaterial
the transaction may be). Also as noted above, in adopting Item 404 the Commaission
was concerned that “overly detailed disclosure about relationships and transactions
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may result in truly significant relationships and transactions being obfuscated by
less important information.” See Commission Release No. 33-6416. 34-18878.

The Company believes that if the Proposal were adopted and the
Company added the requested disclosures to its proxy materials, there is the
prospect of “truly significant relationships and transactions being obfuscated by less
important information.” In addition, the Company’s related party disclosures would
no longer be comparable to the related party disclosures of other companies. For
these reasons, the Company belives that the disclosure requested by the Proposal
could effectively thwart the disclosure required by Item 404. As a result. the
Company believes that compliance with the Proposal could lead to a violation of the
federal securities laws.

3. Reservation — Procedural Basts for Exclusion

The Company received the Proposal on December 27. 2002. On
January 7, 2003, the Company sent to the Proponent a letter notifving the
Proponent that its Proposal was not accompanied by the requisite proof of
ownership pursuant to Rule 14a-8(b). A copy of such letter is attached hereto at
Annex D. If the Proponent fails to provide the requisite proof of ownership
pursuant in accordance with the timeframe set forth in Rule 14a-8(f), the Company
reserves the right to send a supplemental letter to the Staff asserting such failure to
furnish requisite proof of ownership pursuant to Rule 14a-8(b) as an additional
basis for exclusion of the Proposal.

C. Conclusion

Based on the foregoing analvsis, we respectfully request that the Staff
1ssue a letter indicating that it will not recommend enforcement action to the
Commission if the Company omits the Proposal from its Proxy Materials.

Should the Staff disagree with the Company’s conclusions regarding
the omission of the Proposal from the Proxy Materials, or should any additional
material be desired in support of the Company’s position, we would appreciate an
opportunity to confer with the Staff concerning these matters prior to the issuance
of your response.
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If vou have any questions concerning the subject matter of this letter.
please do not hesitate to call the undersigned or Tom Morey of our office at (202)

637-6868.
Thank vou for vour prompt attention to this matter.

Sincerely vours,
George P. Barsness

Enclosures

cc: Stanley M. Stevens
Equity Office Properties Trust

Service Employees International Union
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IMr. Stanley M. Stevens

Chief Legal Counsel &: Secretary
Bquity Office Properties Trust
Two North Riverside Flaza

Suite 2200

Chicago, IL. 60606

| Via mail and fax: 312-559-5021

bear Mr. Stevens:

Steve Abrecht asked me to send you the enclosed proof of
pwnership letter from our broker, Fidelity Investments. The letter from
Fidelity establishes SEIU's ownership of Equity stock and satisfies the
fequest you made for proof of ownership on January 8%, Please contact
Steve at (202) 639-7612 if you have any questions.

|

Sincerely,

i

Tim Murch
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January 16, 2003
|
i
Stephen A t
1313 L, St.
Washington, DC 20005-4101
|
Dear Mr. Abreght:

Thank you for t:‘ecently contacting me regarding the confirmation of ownership of shares
that the Service| Employees International Union beneficially-owns.

I write to confm‘m that the Service Employees International Union beneficially owns 106
shares of Eqmtﬁ Office Proper commen stock, which shares are held of record by Fidelity
Investments thrbugh its agent National Financial Services. These shares are held in
Fidelity Account X37-225762. The Service Employess International Union has held at
least $2,000 wohh of Equity Office Proper stock for more than a year prior to

December 10, 2002,

I hope this infotlmﬂrion is helpful. If you have any questions, please call me at
800-790-0851, ¢xtension 7646. We appreciate your business and look forward 1o serving
you in the fiture.

Brian Flitter |
Priority Service Specialist

Our file: WO12662-14JAN03

|

|
i
|
I
|
|
:
i
i
|

Fidelity Brokerage Services LLC, Member NYSE, SIPC
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February 11, 2003

Securities and Exchange Commission

450 Fifth Street, N.-W.

Washington, DC 20549

Attention: Chief Counsel, Division of Corporation Finance

Re:  Request by Equity Office Properties Trust to omit shareholder
proposal submitted by the Service Employees International Union

Dear Sir/Madam,

Pursuant to Rule 14a-8 under the Securities Exchange Act of 1934,
the Service Employees International Union (“SEIU”) submitted a
shareholder proposal (the “Proposal”) to Equity Office Properties Trust
(“EOPT” or the “Company”). The Proposal requests that EOPT’s board
of directors implement a comprehensive policy governing related party
transactions that includes certain provisions relating to coverage, the role
of the Conflicts Commiittee, the standards used to identify transactions to
which the policy applies and disclosure to shareholders.

In a letter to the Commission dated January 17, 2003 (the “No-
Action Request”), EOPT stated that it intends to omit the Proposal from its
proxy materials to be distributed to shareholders in connection with the
Company’s 2003 annual meeting of shareholders. EOPT argues that it
should be allowed to exclude the Proposal in reliance on (i) Rule 14a-
8(1)(10), on the ground that the Proposal has been substantially
implemented; and (ii) Rule 14a-8(i)(7), as relating to EOPT’s ordinary
business operations. Because EOPT has not met its burden of
demonstrating its entitlement to rely on either of these exclusions, we
respectfully urge that its request for no-action relief be denied.

Rule 14a-8(i)(10)—Substantially Implemented

Rule 14a-8(i)(10) allows a company to omit a proposal if it has
been substantially implemented. EOPT claims that the policy it has
adopted on related party transactions is similar enough to the principles
advanced in the Proposal that exclusion is appropriate. Because EOPT’s
policy differs from the Proposal in several key respects, however, EOPT
has not substantially implemented the Proposal.




Among other things, the Proposal urges that EOPT’s related party transactions
policy:

1. Apply to senior executives of EOPT;

2. Identify the factors relied upon in determining whether a trustee has a
“sufficiently material interest” in a transaction that his judgment would likely be
impaired by voting on it, as provided in the Former Conflicts Committee Bylaw
(as defined in the No-Action Request); and

3. Require annual disclosure to shareholders of all transactions between EOPT
and any senior executive or trustee, including the approval process, whether the
transaction was determined to be on arm’s-length terms (and how that
determination was made) and any provisions for periodic review of ongoing
relationships.

EOPT’s current related transactions policy contains none of these provisions.'

When SEIU conducted its initial research regarding EOPT’s policies regarding
related party transactions and conflicts of interest, it assumed that the Former Conflicts
Committee Bylaw was in force and constituted the entirety of the policy, since it was the
only material regarding related party transactions that SEIU could identify in EOPT’s
public filings with the Commission. In the No-Action Request, EOPT asserted that in
May 2002 its board amended the bylaws to eliminate the Former Conflicts Committee
Bylaw and re-codified the policy previously contained therein in a board resolution (the
“Conflicts Committee Resolution”). The Conflicts Committee Resolution has apparently
not been disclosed to EOPT’s shareholders. To avoid confusion, SEIU is willing to
revise the Proposal to refer to the Conflicts Committee Resolution rather than the Former
Conflicts Committee Bylaw; these revisions would be minor since the substance of the
two policies is substantially similar.

As an initial matter, the policy contained in the Conflicts Committee Resolution
(the “Conflicts Policy”) does not have the scope of coverage sought by the Proposal. The
Contflicts Policy clearly applies only to trustees of EOPT and persons and entities with
certain relationships to trustees. The Proposal urges that EOPT’s related party
transactions policy apply to EOPT’s senior executives as well. EOPT attempts to
sidestep this difference by asserting that its Compliance Code for Business Conduct and
Ethics (the “Code””) covers all officers and other employees of EOPT. The Code,

' EOPT’s policy does state that the Conflicts Committee may consider and approve related party
transactions obligating EOPT in an amount not greater than $50,000,000, which technically satisfies the
Proposal’s request that the policy clarify the role of the Conflicts Committee in approving transactions.

The Proposal sought clarification regarding that role since the Former Conflicts Committee Bylaw was
silent regarding the approval process for transactions obligating EOPT in an amount greater than
$50,000,000. The Conflicts Committee Resolution is similarly silent on this point. Contrary to EOPT’s
assertion, the Proposal does not request that the Conflicts Committee have the ability to approve
transactions above the $50,000,000 threshold; rather, the Proposal asks that EOPT’s policy make clear what
entity—according to EOPT, the disinterested members of the board—has that power.




however, provides only that an employee may not “buy, sell, or lease any kind of
property, facility or equipment” from or to EOPT without “disclosing and obtaining
permission from his or her immediate supervisor for such conduct.”

Thus, the Code does not require scrutiny by the Conflicts Committee or the Board
of any related party transaction involving an EOPT executive, regardless of the amount
involved. The Code is also vague about precisely what must be disclosed to the
employee’s immediate supervisor. Finally, the Code, unlike the Proposal, does not
require disclosure to shareholders of transactions between employees and EOPT.
Accordingly, the Code provision on which EOPT relies falls far short of substantially
implementing that part of the Proposal calling for coverage of executives in a related
party transactions policy.

Second, the Conflicts Policy does not expand on the standard used to determine
whether a trustee has a “sufficiently material beneficial interest” in a transaction that he
or she would reasonably be expected to be influenced if called upon to vote on it, as
sought in the Proposal. EOPT claims that the reasonable-person standard contained in
the Conflicts Policy needs no further explanation. Although it is true that reasonableness
tests are used in many settings, generally there are factors that constrain the decision
maker's application of the test; otherwise, there are no bounds to what might be
considered reasonable. For example, in deciding whether a trustee has a sufficiently
material beneficial interest in a transaction, one might consider the nature of the
relationship between the trustee and the non-EOPT party to the transaction, the size of the
transaction, and other similar factors. The Proposal asks that EOPT adopt a related party
transactions policy that states such factors explicitly, rather than leaving them completely
to the discretion of the Conflicts Committee. The current Conflicts Policy does not
satisfy this part of the Proposal.

Finally, EOPT argues that it has substantially implemented the disclosure portion
of the Proposal because it provides the related party transactions disclosure required by
the Commission’s rules. However, the Proposal asks that EOPT’s related party
transactions policy provide for expanded disclosure to shareholders, beyond the required
matters, including disclosures regarding EOPT’s approval process, whether transactions
were on arm’s-length terms, the basis for such determinations and whether periodic
review will be undertaken of ongoing relationships.

Contrary to EOPT’s assertion, it is clear from the Proposal that such expanded
disclosure would not be provided in the proxy statement, but rather in a separate report to
shareholders. Accordingly, the concerns EOPT raises regarding obfuscation of other
proxy statement disclosures—including the required disclosures on related party
transactions—would not come into play. A shareholder that wanted more information on
related party transactions could review the separate, more detailed report requested by the
Proposal, while other shareholders would continue to receive only the Commission-
mandated disclosures. Because the expanded disclosure would not appear in the proxy
statement, implementing the Proposal would not, as EOPT claims, cause EOPT to violate
the Commission’s rules.




In sum, EOPT’s Conflicts Policy, whether codified in the Former Conflicts
Committee Bylaw or the Conflicts Committee Resolution, does not contain the vast
majority of provisions requested by the Proposal. The Proposal thus has not been
substantially implemented by EOPT, and exclusion pursuant to Rule 14a-8(i)(10) is not
appropriate.

Rule 14a-8(i)(7)

Rule 14a-8(i)(7) permits a company to omit a proposal dealing with the
company’s ordinary business operations. EOPT contends that “disclosure decisions of
the type requested in the Proposal are properly left to the Company’s board and
management and not the Company’s shareholders.”

The subject of the Proposal-—transactions between EOPT, on the one hand, and
its officers and trustees, on the other—falls outside the ambit of the ordinary business
exclusion. Such transactions have the potential to compromise the objectivity of
trustees—shareholders’ elected representatives—and give rise to a risk of self-dealing by
both trustees and officers. They also, SEIU believes, provide insight into the attitudes of
company insiders regarding entitlement to use company assets for personal enrichment.
A recent report by The Corporate Library noted that companies such as Tyco and
Adelphia, which have fallen victim to insider self-dealing, disclosed large numbers of
related party transactions in their proxy statements; the report opined that shareholders
should pay closer attention to such matters. Shareholders should be able to request policy
changes and additional information on such transactions if they believe such changes or
disclosure would benefit the company or are necessary in light of structural or other
concerns.

The letters cited by EOPT are inapposite because those proposals dealt with day-
to-day management issues on which shareholders are less qualified than management to
make decisions. Matters such as disclosure in the financial statements (Johnson Controls,
Refac), environmental risk analysis (Willamette Industries) and business strategy (Second
Bancorp Incorporated) have consistently been treated by the Staff as related to ordinary
business operations.” A related party transactions policy, by contrast, involves board-
level decisions regarding conflicts of interest and does not raise the spectre of
micromanagement. Accordingly, EOPT should not be entitled to rely on the ordinary
business exclusion to omit the Proposal.

L O

% The Intel letter cited by EOPT may have been superseded by the full Commission’s recent ruling
overturning the Staff’s decision in National Semiconductor (July 19, 2002) (allowing exclusion of proposal
asking the company to record cost of stock options as an expense).




If you have any questions or need additional information, please do not hesitate to
call me at (202) 639-7612.

Very truly yours,

e Ao

Steve Abrecht
Director
SEIU Capital Stewardship Program

cc: George P. Barness, Esq.
Hogan & Hartson, LLP
555 Thirteenth Street, NW
Washington, DC 20004-1109
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February 19, 2003

Securities and Exchange Commission

450 Fifth Street, N'W.

Washington, DC 20549

Attention: Chief Counsel, Division of Corporation Finance

Re:  Supplemental request by Equity Office Properties Trust to omit
shareholder proposal submitted by the Service Employees
International Union

Dear Sir/Madam,

Pursuant to Rule 14a-8 under the Securities Exchange Act of 1934,
the Service Employees International Union (“SEIU”) submitted a
shareholder proposal (the *“Proposal”) to Equity Office Properties Trust
(“EOPT™). In a letter to the Commission dated January 17, 2003 (the
“No-Action Request”), EOPT asserted two substantive bases for omitting
the Proposal from its proxy materials. EOPT also reserved the right to
challenge in a supplemental no-action request the adequacy of the proof of
ownership provided by SEJU.

In a letter dated February 10, 2003, EOPT supplemented the No-
Action Request by objecting to SEIU’s proof of ownership. SEIU had
provided to EOPT a letter from Fidelity Investments (“Fidelity”), which
stated, in pertinent part:

I write to confirm that the Service Employees International Union
beneficially owns 106 shares of Equity Office Proper [sic]
common stock, which shares are held of record by Fidelity
Investments through its agent National Financial Services. . . . The
Service Employees International Union has held at least $2,000
worth of Equity Office Proper [sic] stock for more than a year prior
to December 10, 2002.

EOPT claims that the statement from Fidelity does not satisfy Rule
14a-8(b) because National Financial Services (“NFS”), not Fidelity, is the
shareholder of record of the EOPT shares beneficially owned by SEIU,

As the letter from Fidelity makes clear, however, NFS serves as Fidelity’s
agent, with Fidelity retaining legal ownership of the shares. In fact, NFS
is an affiliate of Fidelity. (See www.ibg.fidelity.com/cbd_
clearing_custody.shtml (referring to NFS as a “Fidelity Investments
company” handling clearing and custody services)). Essentially, EOPT is




demanding that SEIU prove that the rights of ownership did not pass to NFS in connection with
the agency agreement, even though Fidelity has affirmatively stated that they did not.

The text of Rule 14a-8(b)(2) does not support EOPT’s approach. That Rule allows a
beneficial owner to “submit to the company a written statement from the ‘record’ holder of your
securities (usually a broker or bank) verifying that, at the time you submitted your proposal, you
continuously held the securities for at least one year” (emphasis added). Despite the nearly
universal practice by institutional shareholders of employing an agent such as the Depository
Trust Company (“DTC”) or NFS, the Rule indicates that the record owner from whom a
statement must be obtained is usually a broker or bank. It is unlikely that the Commission was
unaware of the ubiquity of agents when it drafted the Rule.’

The SEC staff recently rejected an argument similar to EOPT’s made by Dillard
Department Stores, Inc. (Mar. 4, 1999). There, the proponent submitted a written statement that
the proponent’s shares were held of record by the Amalgamated Bank of New York through its
agent, Cede & Co. (“Cede’), the nominee of DTC. Dillard’s argued that the proponent was
required to submit a letter from Cede, which Dillard’s argued was the true record owner. The
SEC staff disagreed and declined to allow exclusion.

In sum, SEIU has submitted a written statement from Fidelity, the record owner of the
shares of EOPT’s common stock beneficially owned by SEIU. That Fidelity holds the shares
through an agent has no bearing on Fidelity’s record ownership or SEIU’s compliance with Rule
14a-8(b)(2). EOPT’s supplemental request for no-action relief should accordingly be denied.

H ok koK

If you have any questions or need additional information, please do not hesitate to call me
at (202) 639-7612.

Very truly yours,

e A

Steve Abrecht
Director
SEIU Capital Stewardship Program

cc: George P. Bamness, Esq.
Hogan & Hartson, LLP
555 Thirteenth Street, NW
Washington, DC 20004-1109

! According to the Real Corporate Lawyer web site, DTC “holds title to the vast majority of the securities of almost
every U.S. public company.” See www.realcorporatelawyer.com/electronicvoting.html.
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February 25, 2003

Securities and Exchange Commission

450 Fifth Street, N.W.

Washington, D.C. 20549

Attention: Division of Corporation Finance
Office of Chief Counsel

Re: Shareholder Proposal of the Service Employees
International Union (supplement #2 to No-Action Request
Letter submitted to the Staff on January 17, 2003)

Ladies and Gentlemen:

We refer to our letter (the “Initial No-Action Request Letter”)
submitted to the Staff of the Division of Corporation Finance (the “Staff’) of the
Securities and Exchange Commission (the “Commission”) on January 17, 2003
relating to the shareholder proposal (the “Proposal”) submitted by the Service
Employees International Union (the “Proponent”) to our client, Equity Office
Properties Trust, a Maryland real estate investment trust (the “Company”), and our
supplemental letter (the “Supplemental No-Action Request Letter”) submitted to
the Staff on February 10, 2003 also relating to the Proposal (capitalized terms in
this letter that are not defined have the meanings ascribed thereto in the Initial No-
Action Request Letter and Supplemental No-Action Request Letter). On behalf of
the Company, we are writing, pursuant to Rule 14a-8 under the Securities
Exchange Act of 1934, as amended, to respond to the Proponent’s letter (the “Initial
SEIU Response Letter”’) submitted to the Staff on February 11, 2003 and the
Proponent’s letter (the “Supplemental SEIU Response Letter”) submitted to the
Staff on February 19, 2003. In addition, we are writing to inform the Staff that the
Board of Trustees of the Company has adopted certain amendments to the Conflicts
Committee Resolution (as so amended, the “Conflicts Commaittee Charter”) that
implement changes to the Conflicts Committee Resolution contemplated by the
Proposal.
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Pursuant to Rule 14a-8()(2), we are enclosing six copies of this letter.
In accordance with Rule 14a-8()(1), a copy of this submission is being sent
simultaneously to the Proponent. We have been advised by the Company as to the
factual matters set forth herein.

A. Response to Initial SEIU Response Letter and Amended Conflicts
Committee Charter

The Proponent argues in the Initial SEIU Response Letter that the
Conflicts Committee Resolution does not incorporate three items that are requested
by the Proposal. The Proponent identifies these three items to be:

(1) enlarging the scope of coverage of the Conflicts Committee
Resolution to include senior executives;

(i1) expanding on the standard used to determine whether a trustee
has a “sufficiently material beneficial interest”; and

(111) making the annual disclosure regarding related party transactions
requested by the Proposal.

As noted above, the Board of Trustees amended the Conflicts Commaittee Resolution
on February 13, 2003. The amendments reflected in the Conflicts Committee
Charter adopted by the Board of Trustees on February 13, 2003, a copy of which is
attached hereto at Annex A, implement items (1) and (i1) listed above. With respect
to item (ii1), the Company believes that the bases for exclusion set forth in the
Initial No-Action Request Letter, as summarized below, continue to permit the
Company to exclude the portion of the Proposal requiring annual disclosure of
related party transactions.

1 Implementation of scope of coverage to include senior executives

The Initial SEIU Response Letter states that the Conflicts Committee
Resolution does not have the scope of coverage sought by the Proposal. In
particular, the Initial SEIU Response Letter states:

The [Conflicts Committee Resolution] clearly applies only
to trustees of EOPT and persons and entities with certain
relationships to trustees. The Proposal urges that
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EOPT’s related party transactions policy apply to EOPT’s
senior executives as well.

The amendments reflected in the Conflicts Committee Charter provide
that the related party transactions policy contained in the Conflicts Committee
Charter applies to executive officers of the Company in addition to the Company’s
trustees. As a result, the Company believes that this portion of the Proposal (i.e.,
the portion of the Proposal referred to in item (i) above) has been substantially
implemented.

2. Implementation of expansion of standard used to determine whether a
trustee has a “sufficiently material beneficial interest”

The Initial SEIU Response Letter also states that the Conflicts
Committee Resolution does not “expand on the standard used to determine whether
a trustee has a ‘sufficiently material beneficial interest’ in a transaction that he or
she would reasonably be expected to be influenced if called upon to vote on it”. The
SEIU letter then states:

EOPT claims that the reasonable-person standard
contained in the [Conflicts Committee Resolution] needs
no further explanation. Although it is true that
reasonableness tests are used in many settings, generally
there are factors that constrain the decision maker’s
application of the test; otherwise, there are no bounds to
what might be considered reasonable. For example, in
deciding whether a trustee has a sufficiently material
beneficial interest in a transaction, one might consider
the nature of the relationship between the trustee and the
non-EOPT party to the transaction, the size of the
transaction, and other similar factors. The Proposal asks
that EOPT adopt a related party transactions policy that
states such factors explicitly; rather than leaving them
completely to the discretion of the Conflicts Committee.

The amendments reflected in the Conflicts Committee Charter replace
the “sufficiently material beneficial interest” standard contained in the Conflicts
Committee Resolution with a “material financial interest” standard derived from
Section 2-419 of the Maryland General Corporation Law (“MGCL”), which addresses
interested director transactions between Maryland corporations and their directors
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(and is generally based on the corresponding provision contained in the Model
Business Corporation Act “MBCA”) at the time of enactment of Section 2-419). The
Maryland REIT Statute, which is applicable to Maryland REITs such as the
Company, does not contain a provision on interested trustee transactions. Although
Section 2-419 by its terms applies only to Maryland corporations (and not Maryland
REITSs), it 1s the most directly comparable provision insofar as there is no
corresponding provision contained in the Maryland REIT Statute. Because the
“material financial interest” standard is derived from the MGCL, the Company
believes that it will provide greater clarity than the “sufficiently material beneficial
interest” standard contained in the original Conflicts Committee Resolution. The
Conflicts Committee Charter also provides additional factors for the Conflicts
Committee to determine whether a trustee has a “material financial interest,” as
follows: ’

For purposes of this paragraph, the personal economic
stake of the Trustee must be in or closely linked to the
transaction (that is, the Trustee’s gain must hinge
directly on the transaction itself) in order for the Trustee
to have a material financial interest in the transaction. A
contingent or remote gain is not enough.

These additional factors are derived from the commentary to the current MBCA
provisions dealing with interested director transactions. In providing these
additional factors to determine whether a trustee has a “material financial interest”
in a transaction, the Company believes that it has provided the Conflicts Committee
with additional guidance sufficient to ascertain whether a “material financial
interest” would reasonably be expected to influence the trustee’s judgment in voting
to approve a transaction. As such, the Company believes that it has substantially
implemented this portion of the Proposal (i.e., the portion of the Proposal referred to
in item (i1) above).1/

3. Discussion of annual disclosure requirement

The amendments reflected in the Conflicts Committee Charter do not
address the annual related party disclosure requirement suggested by the Proposal.

1/ The Conflicts Committee Charter also clarifies that the Board of Trustees has
the power to approve transactions in an amount greater than $50,000,000, as
requested by the Proposal. See footnote 1 to the Initial SEIU Response Letter.
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Instead, the Company believes that the portion of the Proposal relating to the
annual related party disclosure suggested by the Proponent is excludable from the
Proxy Materials for the three reasons set forth in the Initial No-Action Request
Letter, each of which are summarized below:

(1) the proposed annual related party disclosure has been substantially
implemented under Rule 14a-8(1)(10) by virtue of the Item 404 disclosure made by
the Company in its annual meeting proxy statement, and any disclosure required by
the Proposal that is beyond the scope of the Company’s Item 404 disclosure could
obfuscate the truly significant relationships disclosed in the Company’s Item 404
disclosure (see pages 7-8 of the Initial No-Action Request Letter); any disclosure not
required by Item 404 would also clearly be immaterial to shareholders based upon
the SEC’s determination of a $60,000 materiality threshold for most Item 404
disclosures;

(1) the proposed annual related party disclosure involves a disclosure
decision of the type that is properly left to the Company’s board and management
and is, therefore, excludable as part of the Company’s ordinary business operations
under Rule 14a-831)(7) (see page 9 of the Initial No-Action Request Letter); and

(111) the proposed annual related party disclosure could lead to a
violation of law insofar as it may result in obfuscation of the truly significant
relationships disclosed in the Company’s Item 404 disclosure and is, therefore,
excludable under Rule 14a-8(1)(2) (see pages 9-10 of the Initial No-Action Request
Letter).

The Proponent asserts that the Proposal contemplates that the
proposed annual related party disclosure would appear in a separate report to
shareholders. As a result, the Proponent asserts, “the concerns EOPT raises
regarding obfuscation of other proxy statement disclosures — including the required
disclosures on related party transactions — would not come into play.”

The Company assumes that the purpose of the proposed annual
related party disclosures is to further inform shareholders in connection with the
annual election of the Company’s trustees. In this regard, the Company notes that
any separate document would presumably be provided to shareholders in advance of
the Company’s annual meeting and would relate to the prior fiscal year. Due to the
proximity of times of delivery of the two documents, the Company believes that the
obfuscation risk would still be a relevant factor. Further, because the requested
separate report may well constitute proxy solicitation material under the proxy
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rule, the additional requested disclosures would in all likelihood as a practical
matter need to appear in the proxy statement despite the Proponent’s assertion to
the contrary.

B. Response to Supplemental SEIU Response Letter

The Proponent asserts in the Supplemental SEIU Response Letter that
its shares are owned by Fidelity Brokerage Services LLC (“Fidelity Brokerage”)
through National Financial Services LLC, as the agent of Fidelity Brokerage.

The Company’s transfer agent has confirmed that National Financial
Services LLC has not owned of record any of the Company’s common shares since
July 17, 2002, and that neither the Proponent nor Fidelity Brokerage has owned of
record any of the Company’s common shares since January 1, 2001. As a result,
contrary to the statement of record ownership contained in the Fidelity Letter
received from the Proponent, none of Fidelity Brokerage, National Financial
Services LLC or the Proponent owned of record any of the Company’s common
shares on the date the Proponent submitted the Proposal. A copy of the letter from
the Company’s transfer agent confirming these facts is attached hereto at Annex B
(the “Transfer Agent Letter”).

The Company believes there are two possible scenarios arising from
these facts — each of which would permit the Company to exclude the Proposal
under Rule 14a-8(b). These two scenarios are described below.

1 Alternative scenario #1 — The Company shares allegedly owned by the
Proponent are owned of record by DTC, as agent, rather than by
National Financial Services LLC

Although contrary to the ownership information contained in the
Fidelity Letter and the Supplemental SEIU Response Letter provided by the
Proponent, it is possible that the Proponent actually owns shares through the
Depositary Trust Company (“DTC”). Under these assumed facts, Fidelity
Brokerage would own through National Financial Services LLC — and National
Financial Services LLC would own through DTC.

If these assumed facts are correct, then the Proponent has not met the
requirements of the Staff's position in Dillard Department Stores, Inc. (March 4.
1999) because it has not provided a letter from the broker or bank that has an
agency relationship with DTC. This is because, on these assumed facts, National
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Financial Services LLC (which is a registered broker-dealer), and not Fidelity
Brokerage, would be the broker or bank with the agency relationship with DTC.
Under Dilliard Department Stores, Inc., the letter must come from National
Financial Services LLC.

On these assumed facts, since the Fidelity Letter came from Fidelity
Brokerage, and not National Financial Services LLC, then the Proponent failed to
meet its obligation to provide a written statement proving ownership under Rule
14a-8(b)(2)(1). The Company believes that the Proposal should be excluded on this
basis.

2. Alternative scenario #2 — No shares are owned by the Proponent

The Transfer Agent Letter confirms that since January 1, 2001, the
Proponent has not owned of record any Company shares. As noted above, the
Transfer Agent Letter also refutes the Proponent’s claim that it owns Company
shares through Fidelity Brokerage, with National Financial Services LLC holding
the shares of record as agent for Fidelity Brokerage.

On these facts, the Proponent has not met the ownership standards
under Rule 14a-8(b)(1). More particularly, the Proponent has not owned Company
shares on the date it submitted the Proposal, which entitles the Company to exclude
the Proposal.

C. Conclusion

Based on the foregoing analysis and the analysis under Rule 14a-
8(1)(10), Rule 14a-8(31)(7) and Rule 14a-8(1)(2) contained in the Initial No-Action
Request Letter, as well as the analysis under Rule 14a-8(b) contained in the
Supplemental No-Action Request Letter, we again respectfully request that the
Staff issue a letter indicating that it will not recommend enforcement action to the
Commission if the Company omits the Proposal from its Proxy Materials.

Should the Staff disagree with the Company’s conclusions regarding
the omission of the Proposal from the Proxy Materials, or should any additional
material be desired in support of the Company’s position, we would appreciate an
opportunity to confer with the Staff concerning these matters prior to the 1ssuance
of your response.
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If you have any questions concerning the subject matter of this letter,
please do not hesitate to call the undersigned or Tom Morey of our office at
(202) 637-6868.

Thank you for your prompt attention to this matter.

Sincerely yours,

arsness

Enclosures

cc: Stanley M. Stevens
Equity Office Properties Trust

Service Employees International Union
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EQUITY OFFICE PROPERTIES TRUST

CONFLICTS COMMITTEE CHARTER

I. PURPOSE

The Conflicts Committee is appointed by the Board of Trustees (the “Board”)to
discharge the Board’s responsibilities relating to the consideration and approval, to the
extent provided in this Charter, of transactions between the Trust and Trustees of the
Trust or its executive officers.

II. COMMITTEE MEMBERSHIP

The Conflicts Committee shall consist of no fewer than three members of the Board. The
members of the Conflicts Committee shall be appointed by the Board on the
recommendation of the Nominating and Governance Committee. Conflicts Committee
members may be replaced by the Board.

[II. COMMITTEE POWERS, AUTHORITY, DUTIES AND RESPONSIBILITIES

1.

The Conflicts Committee shall have the power and authority of the Board to consider
and, in each case where the transaction obligates or is expected to obligate the Trust
in an amount not greater than $50,000,000, to approve, in the name and on behalf of
the Trust (including, without limitation, in the name and on behalf of EOP Operating
Limited Partnership, in the Trust's capacity as its general partner, as applicable, and
other subsidiaries), any transaction in which the Trust is or is proposed to be a party,
either directly or indirectly, and as to which, based on facts known at the time of
commitment, any of the following persons or entities either is or is entitled to be a
party, whether directly or indirectly, to the transaction or any Trustee has a material
financial interest in the transaction of such significance to the Trustee that it would
reasonably be expected to influence the Trustee’s judgment if he or she were called
upon to vote on approving the transaction: (a) any Trustee or executive officer of the
Trust or any Related Person of any Trustee or executive officer of the Trust; (b) any
person or entity (other than the Trust) of which the Trustee or executive officer of the
Trust or any Related Person of any Trustee or executive officer of the Trust is the
owner of more than 5% of any class of equity securities or is a director, trustee,
general partner, agent, officer or employee; (c) any person or entity that controls one
or more of the persons specified in clause (b) or a person or entity that is controlled
by, or is under common control with, one or more of the persons or entities specified
in clause (b); or (d) an individual who is a general partner, principal or employer of
the Trustee. For purposes of this paragraph, the personal economic stake of the
Trustee must be in or closely linked to the transaction (that is, the Trustee’s gain must
hinge directly on the transaction itself) in order for the Trustee to have a material
financial interest in the transaction. A contingent or remote gain is not enough. In
addition to the foregoing, the Conflicts Committee shall approve, in accordance with
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the provisions hereof, any transaction which would be required to be disclosed
pursuant to Item 404 of Regulation S-K of the Securities Exchange Act of 1934.

2. Any Trustee or executive officer of the Trust who knows of a transaction covered by
the foregoing shall immediately notify and provide all material information about the
transaction known to him or her to the Conflicts Committee, which shall thereafter
promptly consider the transaction. The Board, any Trustee or any executive officer of
the Trust may notify the Conflicts Committee about any transaction that it has reason
to believe is covered by the foregoing and, upon request, the Board, such Trustee or
such executive officer shall provide to the Conflicts Committee all relevant
information known or in the control of the referring person. Upon receipt of such
notice, the Conflicts Committee shall notify the Chairman of the Board and the
Secretary of the Trust in order that the Board of Trustees which, absent the Board’s
determination that such notice was improper, shall take no further action with respect
to the transaction unless and until approved, ratified or recommended to the Board by
the Conflicts Committee. The Trust shall not enter into such transaction without the
approval, ratification or recommendation of the Conflicts Committee acting by
unanimous written consent or by the affirmative vote of a majority of its members
present and voting at any meeting thereof (excluding any members disqualified
pursuant to the immediately succeeding paragraph). The Board of Trustees shall
approve transactions covered by the foregoing where the amount involved exceeds
$50,000,000. Nothing herein shall require approval by the Conflicts Committee of
fees or other compensation to Trustees for their service as Trustees or of
compensation or employee benefits to executive officers of the Trust for their service
as executive officers of the Trust.

3. Any member of the Conflicts Committee who is a party to or who has an interest in
the transaction of the type described above shall take no part in the deliberations of
the Conflicts Committee on the transaction.

4. For purposes of the foregoing, the following terms shall have the following meanings:

a. “Affiliate” means a person or entity that directly or indirectly controls, or is
controlled by, or is under common control with, a specified person or entity.

b. “Control”, including the terms “controlling” or “under common control with,”
means the possession, directly or indirectly, of the power to direct or cause the
direction of the management and policies of a person, whether by ownership
of voting securities, by contract or otherwise. The beneficial ownership of ten
percent or more of securities entitled to be voted generally in the election of
directors creates a presumption of control.

c. “Time of commitment” as to a transaction means the time when the
transaction is consummated or, if made pursuant to contract, the time when
the Trust becomes contractually obligated so that its unilateral withdrawal
from the transaction would entail significant loss, liability or other damage.




d. “Related Person” of a Trustee or executive officer of the Trust means (a) the
spouse (or a parent or sibling thereof) of the Trustee or executive officer of the
Trust, or a child, grandchild, sibling, parent (or spouse of any thereof) of the
Trustee or executive officer of the Trust, or an individual sharing the same
residence as the Trustee of the executive officer of the Trust, or a trust or
estate of which a Trustee or executive officer of the Trust or an individual
specified in this definition is a substantial beneficiary or (b) a trust, estate,
incompetent, conservatee or minor of which the Trustee or executive officer
of the Trust is a fiduciary.

. The Conflicts Committee shall meet from time to time as may be necessary and shall
make reports to the Board at its next regularly scheduled meeting following each
meeting of the Conflicts Committee. ‘

The Conflicts Committee may, to assist it in the performance of its responsibilities,
engage and obtain the advice and assistance from outside legal, accounting or other
advisors of its choosing, without the approval of the engagement by the Board or
management, and may direct the proper officers of the Trust to pay the reasonable
fees and expenses of any such advisors.

. The Conflicts Committee shall review and reassess the adequacy of this Charter
annually and recommend any proposed changes to the Board for approval.

The Conflicts Committee shall annually review its own performance and report the
results of this review to the Board.

. The Conflicts Committee shall have such other powers, authority, duties and
responsibilities as may be assigned to it from time to time by the Board.

Adopted by the Board of Trustees on February 13, 2003.
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February 21, 2003

VIA FACSIMILE

Mr. Stanley M. Stevens
Equity Office Properties Trust
Two North Riverside Plaza
Chicago, Illinois 60606 -

RE:  Equity Office Properties Trust (“Equity Office™)
Common Shares of Beneficial Interest (“Common Shares”)

Dear Mr. Stevens:

This letter is issued in our capacity as Equity Office’s transfer agent, and is based on our records
in such capacity. Our records confirm that:

1. Since January 1, 2001, Service Employee International Union has owned zero Common
Shares of Equity Office.

2. Since January 1, 2001, Fidelity Brokerage Services LLC has owned zero Common Shares of
Equity Office.

Since July 17, 2002, National Financial Services LLC has owned zero Common Shares of
Equity Office.

|

Very truly yours,
EquiServe, Inc.

orris Richardson
Senior Account Manager

Innovative Leadership in Shareholder Services.

150 Royal! Street
Cantan, MA 02021
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Attention: Chief Counsel, Division of Corporation Finance

February 28, 2003

(AR

790"

E"‘r ;1':-

Re: Second supplemental request by Equity Office Properties Trust to omit
shareholder proposal submitted by the Service Employees International Union

Dear Sir/Madam,

Pursuant to Rule 14a-8 under the Securities Exchange Act of 1934, the
Service Employees International Union (“SEIU”) submitted a shareholder
proposal (the “Proposal”) to Equity Office Properties Trust (“EOPT”). In a
letter to the Commission dated January 17, 2003 (the “Original No-Action
Request”), EOPT asserted two substantive bases for omitting the Proposal from
its proxy materials. EOPT also reserved the right to challenge in a supplemental
no-action request the adequacy of the proof of ownership provided by SEIU. In
a letter dated February 10, 2003 (the “Supplemental No-Action Request”),
EOPT supplemented the Original No-Action Request by objecting to SEIU’s
proof of ownership. SEIU responded to both the Original and Supplemental
No-Action Requests.

Seeking a third bite at the apple, EOPT has now made a third request for
no-action relief in a letter dated February 25, 2003 (the “Second Supplemental
Request”). The Second Supplemental Request advances a different theory for
why SEIU’s proof of ownership is defective. It also, over five weeks after the
filing of the initial No-Action Request, asserts new facts in support of EOPT’s
claim that the Proposal has been substantially implemented. Neither of these
untimely arguments compels exclusion of the Proposal.

Proof of Ownership

SEIU provided EOPT with a letter from Fidelity Investments stating, in
pertinent part:

I write to confirm that the Service Employees International Union beneficially
owns 106 shares of Equity Office Proper [sic] common stock, which shares are
held of record by Fidelity Investments through its agent National Financial
Services. . . . The Service Employees International Union has held at least
$2,000 worth of Equity Office Proper [sic] stock for more than a year prior to
December 10, 2002.




EOPT first claimed in the Supplemental No-Action Request that the statement from
Fidelity does not satisfy Rule 14a-8(b) because National Financial Services (“NFS”) (a Fidelity
affiliate), not Fidelity, is the shareholder of record of the EOPT shares beneficially owned by
SEIU (the “Shares”). Now, EOPT submits a letter from its transfer agent stating that NFS is not
an owner of record of any EOPT shares. Instead, EOPT speculates, the Depository Trust
Corporation (“DTC”), through its nominee Cede & Co. (“Cede”) may be the record owner of the
shares beneficially owned by SEIU. Accordingly, EOPT argues, the written statement
confirming ownership must come from the entity that has a contractual relationship with DTC,
which EOPT asserts is NFS.

As an initial matter, it is worth noting that EOPT did not even obtain a letter from its
transfer agent until February 21, two days after it submitted the Supplemental No-Action
Request to the Commission challenging SEIU’s ownership of the Shares. It is clear that EOPT
did not check with its own transfer agent about whether NFS appeared on the Company’s stock
ledger before making the Supplemental No-Action Request, since that request stated that NFS
“appears to be the record owner of the [Shares].” (The transfer agent’s letter flately contradicts
that assertion.) Advancing arguments piecemeal, in multiple submissions, unfairly burdens both
SEIU, which must respond separately to two different theories regarding its proof of ownership,
and the Commission’s staff. We believe that EOPT’s most recent submission should be deemed
untimely and disregarded on this basis alone.

On the merits, EOPT’s new theory also fails. EOPT reads the Dillard Department Stores
letter (Mar. 4, 1999) as requiring that the proof of ownership be sent by the entity with a
contractual relationship with DTC." There is no basis for reading such a requirement into the
Dillard’s letter. Dillard’s stands for the proposition that a proponent may obtain proof of
ownership from the bank or brokerage that holds the proponent’s shares in “street name.” The
letter SEIU sent to EOPT states that the Shares are held in street name by Fidelity. That Fidelity
uses NES as its agent, and that the Shares may appear on EOPT’s books under Cede’s name, is
irrelevant. :

As SEIU noted in its response to the Supplemental No-Action Request, the vast majority
of shares of large U.S. public companies are nominally held in Cede’s name. The Commission
cannot have been unaware of this fact in 1998 when it revised Rule 14a-8(b)(2), which makes
clear that the Commission contemplated that proof of ownership would be supplied by the street
name holder rather than by Cede. Moreover, it would impose a significant and unnecessary
burden both on proponents and on Cede to require Cede to confirm ownership for every
shareholder proposal submitted pursuant to Rule 14a-8. The purpose of the proof of ownership
requirement—ensuring that proponents have a sufficiently substantial economic stake in a
company to enjoy the benefits of Rule 14a-8—is satisfied by requiring such proof from the street
name holder.

In sum, SEIU has provided adequate proof of ownership and EOPT’s request for no-
action relief should be denied.

! Itis not at all clear that NFS—rather than Fidelity—has the contractual relationship with DTC; EOPT simply
asserts without any support that this is the case.




Substantially Implemented

EOPT relates in the Second Supplemental Request that its board recently met and
adopted two changes to the Conflicts Committee Resolution that, taken together, result in the
Proposal being substantially implemented and thus excludable under Rule 14a-8(i1)(10).
Specifically, EOPT’s board expanded the coverage of the policy contained in the Conflicts
Committee Resolution (the “Conflicts Policy”) to include officers as well as trustees of EOPT,
and replaced the “sufficiently material beneficial interest” standard with a “material financial
interest” standard derived from Section 2-419 of the Maryland General Corporation Law.

However, EOPT did not implement that portion of the Proposal calling for expanded
disclosure of related party transactions to shareholders, beyond the disclosure required by the
Commission’s rules. Increased disclosure is an essential part of the Proposal, as it allows
shareholders to monitor the frequency and magnitude of related party transactions involving
EOPT. EOPT’s claims that the disclosure would obfuscate the Commission-mandated disclosure
are unpersuasive, since the legally required disclosure would continue to appear in the proxy
statement while the expanded disclosure would appear in a separate report, which could be
worded in such a way that shareholders would not be confused. By omitting such a crucial
element of the Proposal, EOPT has fallen far short of substantially implementing it.

To conclude, EOPT has not, in its three requests for no-action relief, established its
entitlement to rely on Rule 14a-8(i)(7), Rule 14a-8(i)(10) or Rule 14a-8(b)(2) to exclude the
Proposal.

¥ ok ok ok

If you have any questions or need additional information, please do not hesitate to call me
at (202) 639-7612.

Very truly yours,

Steve Abrecht
Director ‘
SEIU Capital Stewardship Program

cc: George P. Barness, Esq.
Hogan & Hartson, LLP
555 Thirteenth Street, NW
Washington, DC 20004-1109
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HOGAN & HARTSON

L.L.P
' 7 COLUMBIA SQUARE
[2GRAY
GEORGE P. BARSNESS 555 THIRTEENTH STREET, NW
PARTNER _, WASHINGTON, DC 20004-1109

(202) 637-5788

GPBARSNESS@HHLAW. COM TEL (202) 637-5600

FAX (202) 637-5910

March 4, 20‘03

Securities and Exchange Commission

450 Fifth Street, N.W.

Washington, D.C. 20549

Attention: Division of Corporation Finance
Office of Chief Counsel

\/
Re: Shareholder Proposal of the Service Employees
International Union (the “Proponent”)

Ladies and Gentlemen:

We are writing, pursuant to Rule 14a-8 under the Securities Exchange
Act of 1934, as amended, to respond to the Proponent’s letter submitted to the SEC
staff on February 28, 2003 (the “Proponent’s February 28 Letter”) regarding the
Proponent’s shareholder proposal (the “Proposal”) requesting that the Board of
Trustees of our client, Equity Office Properties Trust (the “Company”), implement a
comprehensive policy governing related party transactions that applies to trustees
and executive officers.

Proof of Ownership

Despite the Proponent’s effort in the Proponent’s February 28 Letter to
obscure such fact, the Company did not receive during the time frame prescribed by
Rule 14a-8(f), nor has the Company subsequently received, any evidence that the
106 Company common shares purportedly owned by the Proponent are ultimately
held of record through Cede & Co. (if, indeed, those are the facts).

As referenced in the Proponent’s February 28 Letter, the letter dated
January 16, 2003 received by the Company from the Proponent’s broker, Fidelity
Brokerage Services, LLC (“Fidelity Brokerage”), states, in applicable part, that the
106 common shares of the Company purportedly owned by the Proponent are “held
of record by Fidelity Investments through its agent National Financial Services....”

BRUSSELS BUDAPEST LONDON MOSCOW PARIS* PRAGUE* WARSAW
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Because the “record owner” of shares by definition is the registered owner of the
shares whose name appears on a company’s records as the shareholder, in order for
Fidelity Brokerage's statement even arguably to be correct, National Financial
Services itself would have to be the record owner of the common shares. However,
as 1s reflected 1n the transfer agent letter that accompanied our letter to the SEC
staff dated February 25, 2003, none of the Proponent, Fidelity Brokerage or
National Financial Services is the record owner of any of the Company’s common
shares.

If in fact Cede & Co. is the holder of record of the 106 Company
common shares purportedly owned by the Proponent, no evidence to such effect has
been furnished by National Financial Services within the time frame prescribed by
Rule 14a-8(f). Accordingly, for the reasons stated in our letter to the SEC staff
dated February 25, 2003, the Company continues to believe that the Proponent has
not met its burden of proving its ownership of Company common shares under
Rule14a-8(b), and that the Proposal may be excluded from the Company’s 2003
annual meeting proxy materials on such basis. (Despite the Proponent’s assertion
to the contrary in the Proponent’s February 28 Letter, we did not state in our letter
to the staff dated February 23, 2003 that Cede & Co. should have furnished the
required statement of ownership but indicated instead that National Financial
Services should have done so.)

Substantially Implemented

In the Proponent’s February 28 Letter, the Proponent concedes that all
portions of the Proposal have been substantially implemented (except, in the
Proponent’s view, for the portion of the Proposal calling for expanded disclosure of
related party transactions beyond the disclosure required by the SEC’s rules). The
Company assumes, therefore, that the Proponent has withdrawn those portions of
the Proposal which it concedes have been substantially implemented, and that the
Proponent will be sending the SEC staff a letter confirming such withdrawal.

With regard to the portion of the Proposal calling for expanded
disclosure of related party transactions beyond the disclosure required by the SEC’s
rules, for the reasons stated in our letter to the SEC staff dated February 25, 2003,
the Company continues to believe that such portion of the Proposal also may be
excluded from the Company’s 2003 annual meeting proxy materials.
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Should the SEC staff disagree with the Company’s conclusions, or
should any additional material be desired in support of the Company’s position, we
would appreciate an opportunity to confer with the staff concerning these matters

prior to the issuance of your response.

If you have any questions concerning the subject matter of this letter,
please do not hesitate to call the undersigned or Tom Morey of our office at
(202) 637-6868.

Thank you for your prompt attention to this matter.

VW

rge P. B)frsness

Sincerely yours,

cc: Stanley M. Stevens
Equity Office Properties Trust

Service Employees International Union
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DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have
against the company in court, should the management omit the proposal from the company’s
proxy material.




March 28, 2003

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  Equity Office Properties Trust
Incoming letter dated January 17, 2003

The proposal urges the board implement a comprehensive policy governing
related-party transactions.

We are unable to concur in your view that Equity Office may exclude the
proposal under rule 14a-8(b). Accordingly, we do not believe that Equity Office may
omit the proposal from its proxy materials in reliance on rule 14a-8(b).

We are unable to concur in your view that Equity Office may exclude the
proposal under rule 14a-8(i)(2). Accordingly, we do not believe that Equity Office may
omit the proposal from its proxy materials in reliance on rule 14a-8(i)(2).

We are unable to conclude that Equity Office has met its burden of establishing
that the proposal relates to Equity Office's ordinary business operations. Accordingly, we
do not believe that Equity Office may omit the proposal from its proxy materials in
reliance on rule 14a-8(1)(7).

We are unable to concur in your view that Equity Office may exclude the
proposal under rule 14a-8(1)(10). Accordingly, we do not believe that Equity Office may
omit the proposal from its proxy materials in reliance on rule 14a-8(i)(10).

Sincerely,

effrey B. Werbitt
Attorney-Advisor




